CHAPTER 5

The United Nations,
Human Rights, and
Humanitarian Affairs

N 1998, THE CELEBRATION of the fiftieth anniversary of the Unjver-
sal Declaration of Human Rights focused world attention on (he important
le the UN had played in promulgating and promoting international human
ights norms and principles. It seeved to remind the world that the principles es-
poused in the declaration, an elaboration of the UN Charter, placed limits on
prernments’ claims to unbridled sovereignty. According to those principles, es-
fablished standards of civilized conduct apply to all states and govern the rela-
tionship between governments and those aver whom they rule.

 Yet, after the attacks by Al Qaeda in the United States on September 11, 2001,
awyer at Harvard University openly advocated torture as a legitimate security
casure,! Another prominent public intellectual, Michael lgnatiell, who is asso-
- tiated with both Harvard and Toronte Universities, argued that even liberal
Hdemacracies could understandably violate even the most basic human rights
when faced with major threats to national security,® In fanuvary 2003, the re-
ccted British magazine The Economist ran a cover slory under the title, “Is Tor-
e Ever Justified?” This focus was a follow-up to a story in the Washington Post
orting that in its war on terrorism, the United States was using “stress and
fess” interrogation techniques on prisoners detained in Afghanistan and at jts
ention facility in Guantdnamo Bay, Cuba, where by 2005 more than thirty
nees attempted suicide. Al the now infamous prison in Iraq, Abu Ghraib, 115,
sonnel subjected prisoners to torture and degrading treatment, The United
thlso transferred certain prisoners to states like Egypt, Moroceo, Jordan, s
iy Where interrogation procedures were, euphemistically speaking, harsh. All
iis is coupled with alleped secret CIA detention facilities in Eastern Europe
the lobbying by Vice President Dick Cheney to exempt the CIA from antitor-
u_mmmm_.,_:o:. The feelings of insecurity have had the effect of weakening such
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building block of the United Nations, 5t
agenda and action on human
other actors, such as priv

te actors primarily shape the UN
rights, although states are pushed and palled by
dte human rights groups and UN secretariat officials,
Developments at the Uy concerning human rights have sometime: been re-
mirkable. Howeyer, in general, state authorities still control the most importan
final decisions, and traditional national interests stll trump individual human
rights much of the time in international relations,
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A great many international actions are undertaken for mixed motives J_____&__ i
various justifications, The Security Council authorized the use of force, in effect, |
to curtail starvation in Somalia. To some, this was a respanse to the codified
human rights to life, adequate nutrition, and health care. To others, this was act-
ing humanely to alleviate sutfering. As we saw earlier, this expanded the concept
of international security to include humanitarian threats so that the Secunfty
Council could respond with a hinding decision, States used the United MNations
to improve order and reduce starvation. Whether outside troops went into So-
malia for reasons of human rights or humanitarian affairs was a theoretical dis-
tinction without aperational significance.

I this section we refer mostly to “human rights” Sometimes we note that UN
involverent in a situation is oriented toward humane outcomes, whether or not
the language of human rights is employed. Internationally recognized r:jm__
rights have been defined so broadly that one can rationalize almost any action
designed to improve the humin condition in terms of fundamental rights, m___.__mn
the extent of violence in the world, those concerned about individuals in dire
straits need 1o be aware of international humanitarian faw for armed conflicts &
and the long effort to create humanitarian space in the midst of what _un_zmmaw: {
call “military necessity.” Other terms have come into play at the United Nations
from tite to time such as “human security” and “complex emergency.” Regard:
less of terminology, the driving force behind many of these developments lps
been to protect or restore human dignity—meaning the fundamental value and )

worth of the human person.

UNDERSTANDING RIGHTS

Human rights are fundamental entitlements of persons, constituting means t
the end of minimal human dignity or social justice. If persons have human
rights, they are entitled to a fundamental claim that others must da, or _._...:....
fram doing, something. Under the Westphalian system of international relatio
which the UN muodifies but does not fundamentally contradict, states are p
marily respansible for order and social justice in their jurisdictions. Their go
ernments are (he primary targets of these personal and fundamental claims. Ifs
individual has 4 right to freedom from torture, governments are obligated to e
sure that torture does not occur, If an individual has a right to adequate heal
care, governments are obligated to ensure that such health care is provided,
pecially to those who cannot atford it. :
The legal system codifies what are recognized as human rights at any poin
time. The legal system, of course, recognizes many legal rights. The ones seer)|
most fundamental to hurman dignity—that is, a life worthy of being lived—are
called uman rights. There is a difference between :E,_Eﬂnaﬁ_. human righ
and other legal rights thal are perhaps important but not, relatively .;EPE
fundamental. This theoretical distinction between fundamental and imports

Chenceforth dete
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rights can and does give rise to debate. Is access to minimal health care funda-
mental, and thus a human right, as the Canadian legal system guarantees? Or iy
that access only something that people should have if they can afford it, as the
:.m. system implies? Why does the U.S. legal system recognize the legal right of
patient to sue a doctor for negligence but not
adequate health care as a human right?

The origin of human rights outside of codification in
debated. Legal positivists are content 1o acce
as found in the legal system, But others,
what are the “true” or "moral”
codification. N

allow that same person access 1o

the legal system is also
pt the identification of human rights
especially philosophers, wish to know
human rights that exist independently of legal
. atural law theorists, for example, believe that human rights exist
in natural law as provided by a supreme being. Analytical theorists believe there
are moral rights associated inherently with persons; the legal system only indi-
cutes a changing view of what these moral rights are.? According to Michael Ig-
. H_mm_nm,. we now have human rights at home and abroad not because of
| E.:_En.m_?m but because of history. If one reads history and notes the chronic
abuse of individuals by public authoritics, and if one notes that those socicties
_m._uﬂ accept human rights do a better job of providing for the welfare of their n:..
tzens, that is sufficient justification for human rights.!" The point to be stressed
_,.2_“ is that despite this long-standing debate about the nltimate origin of human
:_w_.r.a. many socicties do come 1o some agreement about F:mu:hauz_ rights

writing them into national constitutions and other basic legal instruments _ﬁ,
ve shall see, in international society there is formal agreement on what are k-

ersal human rights at the dawn of the twenty-first century:

diternational Origins

When territorial states arose and became consolidated in the middle of the
enieenth century, human rights were treated, if at all, as national rather

ernational issues, Indeed, the core of the 1648 Peace of Wes
nd the

sev-
than in-
iss h tphalia, desipned ta
religious wars of Europe, indicated that the territorial ruler wittld
_ rmine the religion of the territory. In the modern language of
_..mf.m, :E.mn_:_ of religion, or its absence, was left to the territorial ruler. The
Wominant international rule was what today we call state sovereignty, Any ques-
lon of human rights was subsumed under that urdering principle,

- Later, the Americans in 1776-1787 decided 1o recognize human rights, and
lhe French in 1789 attempted to do so. These revolutions had no ::Hnmizu_nmu_
ellect, and sometimes no immediate political effect, on ather countries. In fact,
any non-Western peoples and their rulers were not immediately affecte
ese two revolutions, oriented s they were to definitions of f_r._ﬁ were then
lled “the rights of man," Many non-Western societies, such as China, contin-
_E. :..:w primarily on supposedly enlightened leaders for human dignity and
icial justice. Such leaders might be seen as limited by social or u.ﬁ:mh_um.m n_...mnn_.‘
s, but they were not widely seen as limited by personal rights. 1!
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During the middle of the nineteenth century, the West was swept by @ wave of
international sentiment,1* Growing international cancern far the plight ol per-
sons without regard to nationality laid the moral {oundations for a later resur-
rection and expansion of the notion of personal rights, Moral concern led © .
eventually to an explosion in human rights developments even if the notion of _
human rights was not particularly resurrected then,!? In some ways Marxism
wiy part of this European-hased transnational concern for the individuoal, since |
Katl Marx focused on the plight of the industrialized worker under early and
crude capitalism. He was not a persistent and comsistent champion of all indi-
vidual rights, being especially critical of unbridled property rights. .
Early Marxism had its moral dimensions about individual suffering. Twoo
other moral or social movements occurred about the same time and ate usually |
cited as the earliest manifestations of internationally recognized human rights,
In the 18605, about the time Marx wrote Das Kapital, a Swiss businessman
named Henry Dunant started what is now called the International Red Cross
and Red Crescent Movement, Dunant was appalled that in the battle of Solfering

Italy, which was entangled in the war for the Austrian suc-

_.._:mmcr._irﬂ:.:..cﬁ .
cession, wounded soldiers were simply left on the battlefield.'* Armies had 19

adequate medical corps. European armies had more veterinarians to care for
horses than doctors Lo care for soldiers.’s He envisioned whal became national,
Red Cross societivs, and these putatively private agencies not only geared up fior
practical action in war but also lobbied governments for new treaties to prote
sick and wounded soldiers. In 1864 the first Geneva Convention for Victims o
War was concluded, providing legal protection to fighters disabled in interna
tional war and the medical personnel whe cared for them. ! Today, the Interng
tional Red Cross and Red Crescent Movement encompasses over 180 nation
Red Cross or Red Crescent societies, the associated but autonomous Interna-
tional Tederation of Red Cross and led Crescent Societies, and the independent
International Committee of the Red Cross. .
Any comparison between Marx and Dunant should not be pushed too Hﬂ.:
Dunant was, after all, a Christian capitalist businessman, although not a very suc
cessful ooe. Yet both Marx and Dunant saw a widespread, international problem
and both devised (in very different ways) an international solution. Dunant an
Wis successors in the Red Cross and Red Crescent Movement dicl not immediately!
nse the language of hurman rights. They spoke in terms of governmental obli
tion to provide protection and assistance to victims of war, They spoke of th
neutrality of medical services. Victims came o be defined not only #s sick and
batants but also as civilians in a war zone or und
illy about twenty legal instruments came Lo be ca .
international humanitarian law, or the law of human rights in armed conflict.
The antislavery movement was another nineteenth-century effort to identi
of hurman dignity on an international basis. By 15490
a multilateral treaty prohib

K

wounded and captured com
military ocoupation, Tventus

and correct a problem
Brussels, all the major Western states finally signed
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ing the ..___.m.,.mnu: stave trade, This capped a movement thal had started about the
turn of the century in Britain. Just as private Red Cross organizations had
w:uﬂnn_ for protection and assistance for victims of war, so the London-based
__.__._.__._..m_mﬂ_wﬂq Society and other private groups pushed the British mﬂﬂmuﬂuﬂmi in
?.ﬁ_n_:_ﬂq to stop the slave rade. Britain outlawed the trade in the first decade of
the nineteenth century; obtained a broader, similar international agreement at
the Congress of Vienna in 1815; and thereafter used the British navy to try to en-
Torce its ban on the slave trade. fado s
The early resistance by the United States and other major slave-trading states
Wis overcome by the end of the century. Yet an international agreement on prin-
ciples and applications, reaching deeply into the European colonics in }W:.r.u
Was necessary to significantly reduce this long-accepted and lucrative practice H:,
the ".”.._n:_unﬁr century freedom frome slavery, the slave trade, and m_wd__.n_.w;.mrm
prictices came to be accepted as an internationally recognized human right. Its
Hn__..m#_m mmw in the transnational morality of the nineteenth century, =
T'his trend of focusing on human need across national bordérs incressed dus-

ing Hm,n League of Nations era, although most effarts met with less than full suc-
cess in an era of fascism, militarism, nationalism, racism, and isoldtionism, The
,._.,Emm_znm conference in 1919 represented efforts to write into the League n;.uZu-
tions Covenant rights to religious freedom and racial equality. The British cven
__uaﬁumnn a right of outside intervention into states 1o protect religions __._.VEEE
| These proposals failed largely because of Woodrow Wilson. Despite a _Eumamm_....
.n__._z.: for the endorsement of racial equality, the U.S. president was so adamantly
. pm....:mﬁ.a....__q mention of race that U.S and British proposals on religious D.mnn_a:”
jitiere withdrawn. ¥ During the 19305 the League's Assembly debated the merits of
. innternational agreement on human rights in general, but French and Polish

M?H._cum._m to this effect failed. Some states were opposed in principle, and E:._..E
_H“wzﬂﬂuﬂnﬂﬂ“”ﬂ_ﬂﬁ”“ﬂn HM,H Germany, given the H..__.n_.ﬁn_m.:m policy of accom-
: ) : rtheless, the language of universal human rights
wis appearing more and more in diplomacy.

More successful were efforts to codify and institutionalize labor rights.

pMﬁ_ based in Geneva alongside the League. Its tripartite membership consisted
3 & ¥
of gavernment, labor, and management delegations from each member state

nited Mations but continued after 1945 as a UN specialized agency. It was one

n—. the first international organizations to monitor internationally recognized

phis within states. 1
Although the Covenant of the League of Nations—the equivalent of the UN's
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that the League should be concerned with social justice. In addition to calling for
international coordination of labor policy, Article 23 called on member states Lo
take action on such matters as “native inhabitants,” “traffic in women and chil-
" “apium and other dangerous drugs,” “freedom of communications,” and

dlren,
“the prevention and control of disease” Precise standards, however, were decid-

edly lacking in these issue-areas.
The League of MNations was connected to the rinority treaties designed for about
« dozen states after World War [in an effort 1o curtail the ethnic passions that had
contributed 1o the outbreak of the (Great War in the Balkans. Only a few states were
legally obligated to give special rights to minorities. The system of minority treaties
did not funetion very well under the acute nationalist pressures of the 1930s. So
dismal was the League record on minority rights that global efforts at minority
protection per se were not renewed by the United Mations until the 1980s—a gap
af about fifty years. One UN agency carried the name of Sub-Commission on
Protection of Minorities but did not take up the question of minority protection
for some four decades. The minority treaties provided some useful experience.
For instance, under certain treaty provisions individuals could directly petition
the Leapue Council, the organization’s most important body, for redress of al-
leged treaty violations. Tronically, in 1933 the Nazis paid some compensation for
early anti-Semitism, responding to individual petitions under this system. " i
Also, the League mandate system sought to protect the welfare ol depen
peaples. The Permanent Mandates Commission supervised the Buropean state
that controlled certain territories taken from the losing side in World War
Those European states were theoretically obligated to rule for the welfare of de= ||
pendent peoples. Peoples in "A” mandates were supposed to be allowed 1o exers
cise their collective right to self-determination in the relatively near future. Th
Permancnt Mandates Commission was made up of experts named by thie Leagug)

clent

Council, and it established a reputation for integrity—so much so that the cong |8

trolling states regarded it as a nuisance. There was some exercise of the right off
individual petition, and the commission publicized some of the shorteomitgs
from the policies of mandatory powers.®®
In other ways, ton, the League of Nations tried 1o promote humane values
synonym for social justice. It was concerned with human dignity, even if it did no
often use the specific language of human rights, In some cases it sought ta
prove the situation of persons without actually codifying their rights. In so doin
it laid the foundation for later rights developments. For example, the League
Nations Refugee Office sought to help refupees, which was useful in 1951 wh
the UN sponsared a treaty on refugee rights and established the TTNHCIR
The increased interaction among peoples—no doubt produced by changes H_
travel and communications technology that had also led to the first experime
with international institutions in the nineteenth century?—led in time to an'
creased moral solidarity or concern for human dignity across borders. War ViE
asingly were seen as entitled to certain humane treatment regardies

1ims incre
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should be directed to the safeguarding of human rights. This determination to
write human rights into the UN Charter, which had not been done in the
League's Covenant, actually preceded widespread knowledge about the extent af
the Holocaust in arcas under Mazi control.2 ‘This renewed attention to funda-
mental individual rights, therefore, was less a reaction Lo specific knowledge
about German (and Japanese) atrocities and more a culmination of changing
opinion that had gained momentum in the 1940s. Intellectual opinion in Britain |
and the United States pushed for an endorsement of human rights as a statement.
about the rationale for World War 11, Franklin D. Roosevelt had stressed the im-
portance of four freedoms, including freedom from "want.” A handful of Latin
American states joined in this push to emphasize human rights as a statement |
about civilized nations. Fleanor Roosevelt became an outspoken champion of
human rights in general and women's rights in particular. In the UN Human: 8
Rights Commission, however, which Eleanor Roosevelt chaired in the 19405, the
most outspoken advocate for women's rights was the Indian representativey
Hansa Mehta,

The Truman administration, under pressure from both NGOs and concerned
Latin American stales, and unlike the Wilson administration in 1919, agreed toa
series of statements on human tights in the Charter and successfully lobibied the
other victorious great powers. This wis not an easy decision for the Truman ad-
ministration, particularly given the continuation af legally sanctioned and
widely supported racial discrimination within the United States. Whether the
Truman administration was genuinely and deeply committed to getting luman
rights into the Charter®® or whether it was pushed in that direction by others®
remains a point of historical debate. Franklin 1. Roosevelt had become con-
vinced that the origins of World War 1 lay in the denial of human rights in fas-
cist Burope and imperial Japan, and Harry Truman accepted this interpretation.
Various other states and NGOs expanded the references to human rights in the
UN Charter, but without changing the LS, position that this human rights lan
guage would remain general and judicially unenforceable.® i

Why Joseph Stalin accepted these human rights stalements is not clear, espe: 4
cially given the widespread political murder and persecution within the Soviet§
Union in the 1930s and 19405, Perhaps the Soviet Union saw this hurman rights
Janguage s useful in deflecting criticism of Soviet policies, particularly since the 8
Charter language was vague and not immediately followed by specifics on appll-| 3
cation, Perhaps Stalin saw the language of rights as useful in his attempt to focus)
on socialism—that is, one might accept the general wording on rights if one i
tended to concentrate only on social and economic rights.** This would not be
the last time the Soviel Union underestimated the influence of language writiel
into international agreements. The 1975 Helsinki Accord, arid especially its pe
visions on human rights and humanitarian affairs, generited pressures tha

helped weaken European communism. The Soviet Union initially resisted=
human rights Tanguage in the Helsinki Accord, bul it eventually aceepted n_um. 3
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- lenguage i istake i i
- language in the mistaken notien that the codification and dissemination of

human rights would not upset totalitarian control ®
A The United .Hpﬂmn_..;.ﬂ accepted the Charter language on human rights with
lne understanding that it would not be applied in British colonies. For Winston

. Churchill, who had helped author ringing pronouncements about humsan ripghts

during the mnnc_nn World War to highlight encmy atrocities, the Brivish Empire
should continue, with all that it implied about an unequal status for ,:._m__}_“u.__ .
.ﬂnu_u_m,_.... I this view, he was not dissimilar from the American Founding u..a_:n_.n”_
in the eighteenth century, whose proclamations about human rights were not in-
lended Eq women, slaves, or Native Americans, The 1945 Charter statements on
human rights, although more progressive than some had originally wanted, were
vagLe. Zn_,_mi_inmu. they provided the legal cornerstone or foundation _._.,:.L later
legal and diplomatic reyolution. The Charter's preamble states that a ..:.:n.. al
purpose of the UN is “to affirm faith in fundamental human rights.” In _.___._.nn___.ﬁ
the Charter says that one of the purposes of the organization is (o promote E:u_
encourage “respect for human rights and for fundamental freedorns for all with
out distinction as to race, sex, language, or religion.” In Article 55, "rn.nrunmh

| Imposes on states these legal oblipations;

With a view to the creation of conditions of stability and well-being which
are necessary for peaceful and friendly relations among nations _.::Em o re-
spect for the principle of equal rights and self-determination of peoples, the
United Mations shall promote: peop e

}” higher standards of living, full employment, and conditions of eco-
nomic and social progress and development;

B. solutions of international economic, social, health, and related prob-
lems; E_m.m international cultural and educstional cooperation: and

C. universal respect for, and observance of, human rights and fundamen-
tal freedoms for all without distinction as to race, sex, language, or religion,

4 H_.#ﬂa was followed by Article 56, under which “all Members pledge themselves
) alke f : i i i 1 . :
! r.EE. and separate aclion in cooperation with the Organization for the
achievernent of the purposes set forth in Article 55

| _.E _.;“ “.ﬂ_._mzmm_.u af Article 55 endorses the notion of human rights because they
| were linked to international peace and security. Western democracies believed

that states respecting human rights in the form of civil and political rights would
__”; Em_n.n war on athers, In this view, beatal authoritarian states, those _“_._.: de-
el _.”_E_ and political rights, were inherently aggressive, .}__._EE.E _F”:_:ﬁ.j_LMm
were inherently peaceful. At the same time, many accepted the notion of _._:._.:m:

_ﬂ. T a s o i H
s ghts by secing them as a means to human dignity, not necessarily or primaril
Al A means to socil peace, '

.G.W.n_rm_ :_n__:..,pmz:._v drove the diplomatic process regarding human rights in
5. Some policymakers genuinely saw human rights as linked 1o peace, and




148

TICS
O NATIONS and CHANGING WORLD POLIT

THE UM

Vietpamese
12527171 Robaton)

il justification while believi
- have accepted that rationale as a n.a_.:.__ :.__mz.:.”.::m.um:E:‘.___,. il
Firge _:mm ,_ | promote and protect human rights _._m..H rea: S sdeation 8
e i [ peace and war, Motivation a >
: g - cEce an {l = ; _.: \
cted (rom questions of p : et e st
Slpgmnoc M w_EMH_._ reality separating the two is difficu o ot
- _:ﬂﬂ:ﬂn. ights and peace has intrinsic mportance o
rween humar el as

(LE 1
LT [=]

[l 1an T M_.H_.n_. ”_ gl m\._

oy u_uuﬂ._._._.l.__.n_ _..__wH_}_A.-_N al _._.m.._.mﬂ SOMTe u s “_._..u -] ._”u 15 1F lan

I} il (4] i it M nm
i i : ._ﬂz.lu._.rﬂ_ i _.__r__
_..-.r_d._.. m.”_u__.u d ﬁ_.hn'm._n._“ il _._.n._ MCED &

ional— ; national
W by enhancing international—ind perhaps n:
1 u g o H
nity ina “macro’ sense )

[ L) 5 .1.“. ati 1l _~_. —Fn.u._.r_ﬁ!.
-_“m_.. m_“_._n._. .._..__._—”__.._“d._. _ ¥ I -D..._._._-._.m__ 11 uﬂ- 15
AR s -

chi rhweei)
i the question of the connection betw i
-h has been direcied 1o the g . il
Much research hs . tional peace—with pea 0
ious human rights and international and natio B .:EE..EMF.H..E i
it e ralenc 1o within o %
as the absence of widespread vidlence betwer e
Fiesta accurately summarize some of tha m e irs
five statements acc

i B i ¥ 2, _”. ?.. Tt
LEees i il _._...r_“ L3 e “___._ LA .__._._._.-r.. .:mu._._.._.._._-_m_.n. I 1
CIUEOESs 1L (&} L Fel 1 L L S

The Uniped Natfons, Human Highes, aned Humanitarian Afferies 149

eral demoe

tlic governments (those that emerge from, and thereafier respect, wide-
spread civil and political rights} tend not 1o engage in international war with one
other.%2 Docurnenting international war between or imong democracies is difficulr,
and some scholars belieye that the absence of war i« not because of democracy. The
United Kingdom and the United States fought in 1812, but one scholar holds that
because of the severely limited franchise, the United States did not become 4
democracy unti] the 18205 and Britain not until the 183059 The debate abou
threshold conditions fur democracy continues today. One view is that the United
States did not become 1 demaocracy until women, 50 petcent of the population,
gained the franchise, iy the American Civil War, the Union and the Confederacy
both had elected presidents, but the Confederacy was not recognized as a separate
state by many outsiders, and it also severely restricted the voting franchise, At the
start of World War, Germany manifested o very broad franchise, bul s parliament
lacked authority and its kaiser went unchecked in making much policy. Even
though some scholars think the historical absence of war between democracies is ef-
ther a statisticai accident o explicable by secy rity factors, other scholars continge 16
insist that liberal democtacies do not make WAl 0n each other,®

Second, liberal demoeratic guvernments have used covert force against other
tlected governments that are not perceived to be truly in the liberal democratic
tmmunity. The United Stapes during the Cold War ysed force to overthrow
some elected governments in developing countries—fir example, fran in 1953
(Mohammed Maossadeq was elected by Iran's parliameny), Guaternala in 1954
{lacobo Arbens Guzmin was gen uinely jif imperfectly elected in g Popular vote),
Chile in 1973 thalvador Allende won 4 plurality), and Nicaragua after 1984
(some international observers regarded Daniel Ortega as genuinely if impey-
feetly elected )35 Soverql democracies used force L& remove the Patrice Lumumba
amvernment in the Longo in the 1960s; those elections, too, were imperfect bu

Teflected popular sentiment 1

Third, some industrialized |iberal democratic governments SEEI o be ware
rone and clearly have initiated force against authoritarizn sovernments. Britain,
tance, and the United States ape among the most war-prone stat 5 owing perhaps

m_ their power and geagraphy. Liberal democratic kovernments initiated hostilites

i the Spanish-American War of 1898 and the Suez crisis of 1956, not to mention

U5, use of force in Grenada and Panama in the 19805, or in lrag in 2003,

Fourth, human rights of various types do ot correlate clearly and casily with

Mafor national violence such a5 civil wars and rebellions, 7 Iy some of these sit-

itions a particular human rights issue may be impoctant—{nr example, slavery

the American Civil War, ethnic dne religious persecution in the Romanian vi-
Enice of 195849, and perceived ethnic discrimination in conlemporary Sei Lanka,

it in other civil wars and similar intranational violence, human rights factary
Eemed not to be g leading cause—fiop cxample, the Russian civil war of 1917 and

nese civil war in the 19305, The Universal Declaration of Human Rights
s itself, in part, as 4 barrier (o national revolution Against repression, This
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states are abligated to apply, the United Nations m its early vears made an effort
1o specify Charter principles. On December 10, 1948—December 10 is now ree-
ognized as International Human Rights Day—the General Assembly adopted the
Universal Declaration of Human Rights without a negative vote (but with ¢ight
ibstentions: the Soviet Union and its allies, Saudi Arabia, and South Africa). This
resolution, not legally binding at the time of adoption, listed thirty human rights
principles covering perhaps sixty rights. They fell into three broad clusters.®

First-generation negative rights are the individual civil and political rights
that are well-known in the West. They are called “first-generation” because they
were the ones first endorsed in national constitutions and called “negative” be-
cause civil rights in particular blocked public authority from interfering with the
[private person in civil society. These were the rights to freedom of thought,
speech, religion, privacy, and assembly—plus the right to participate in the mak-
ing of public policy. In the view of some observers, these are the only true human
rights, In the view of others, these are the most important human rights because
if one has civil and political rights one can use them to obtain and apply the ath-
ees. In the view of still others, these rights are not so important becavse if one
lacks the material basics of life such as food, shelter, health care, and education,
then civil and political rights become meaningless.

Second-generation positive rights are socioeconomic rights,* They are called
“second-generation” because they were associated with various twenticth-century
tevolutions emphasizing a redistribution of the material benefits of economic

growth, and “positive” because they obligate public authority to take positive
| steps to ensure minimal food, shelter, and health care. European states and
Canada have enshrined these rights in their welfare states, and these rights have
heen thetarically emphasized in many developing countries. How important
these rights are is still a matter of debate. In the United States, the Demuoeratic
Carter and Clinton administrations accepted them in theory and gave them
snme thetorical attention. Republican administrations from Ronald Reagan to
George W. Bush rejected them as dangerous to individual responsibility and
leading to big government.

Third-generation solidarity rights are the rights emphasized by some con-
Cemporary actors. They are called "third-generation” because they followed the
ther two clusters and also are called "solidarity” because they pertain to collec-
"_wum of persons—for instance, indigenous peoples—rather than to individuals.
iLater formulations have included claims to a right to peace, development, and a
healthy environment as the common heritage of humankind. In some national
W, groups receive formal recognition. Some minorities are guaranteed a certain
umber of seats in parliament. Other peoples are recognized as holding collec
Ve title 1o land. Whether some of these group arrangements should be called
ollective human rights of universal validity remains controversial,
| One collective right, @ people’s right to self-determination, has been much
w_.ﬂ.”n:aﬁ_u especially since the end of World War 1. The principle of national

Eleanor Roosevelt holding a Universal Declaration of Human Rights poster, {UN/DPL
Phogo 237830

follows the Jeffersonian philosophy that if human rights are not u.mmnnﬂﬁ__ e
lution may be justified. But this linkage between hurman rights violations and na-

tional violence is difficult to verify as a prominent and recurring pattern. AU
number of repressive and exploitative governing arrangements have _N_E& for .m_
relatively long time. And various n.,w_:...,.ﬁhc.,cm:..._m governments have yielded S
under violent pressure to more authoritarian elites. . . \
Fifth, armed conflict seems clearly to lead to an increase in human rights vio
lations.® If some uncertainty remains about whether liberal democracy at hom
leads (o a certain peace abroad, a reverse pattern does nol seem open 1o debats
When states participate in international and internal armed conflict, _._.EE is.al
most always a rise in violations of rights of personal w_;nﬁ...:.___ ..msa an increase fiy
furced disappearance, torture, arbitrary arrest, and other violations _.,wm __E.Jniw:h.h 5
civil rights. Human rights may or may not lead to peace, but peace is condutive;

ter enhanced human rights.,

CORE NORMS BEYOND THE CHARTER _

The UN Charter presented the interesting situation of codifying a commitimé
to human rights before there was an international definition or list n_;:.
rights, To answer the question of what internationally recognized human rig
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self-determination is recognized as the first article in both the International |
Covenants on Civil and Political Rights and on Economic, Social and Cultural
Rights. Thus the collective right to self-determination is casl in modern times
as 4 human right. It is clear, however, that this general principle has not heen
translated into specific rules indicating which group is a national people
with this right, and which not. Also lacking is a clear indication of what self-
determination means, and the options range from various forms ol internal
autenomy to full independence. Unfortunately most claims to sel~determination

are resolved by politics, including violent politics, rather than peaceful change

under judicial supervision.

Parsing rights into several calegories or "generations
summarize developments, but analytical care is necessary. To apply negative
rights, positive action must be taken. States must develop legislation o protect

is perhaps useful to

civil and political rights and spend billions each year to see that they are re-

spected. Second-generation sociocconomic rights were emphasized by the
Catholic Church as well as by the state of Ireland and various Latin American
states, Collective rights can also pertain to individuals. Moreover, they are nol 5o
new. The right (o national seli-determination is actually a right of peoples or na-
tions that has been {a vague) part of international law for decades.

A prevalent view, articulated nicely by Mary Robinsan, the former president of

Ireland who stepped down in September 2002 as the hiph commissioner for
human rights, s that all of the generations should be viewed as a “package” o
rights. 4! Her position reflected votes in the General Assembly stating that all inter-
nationally recognized rights were important and interdependent. At the same time,
however, the Security Council created international ceiminal tribunals for the for-
mer Yugoslkavia and Bwanda with legal jurisdiction for genocide, war crimes, and
crimes against humanity, This supgested that the right to be free from these viols-
Lions wis more important or mote basic, UN member states created the Interna
tional Criminal Court with the same focus. The structure of the Internationa
Covenant on Civil and Palitical Rights supgests that even within that category of
rights some rights are core, permitting no violation even in national emergencies,
while other rights can be suspended in exceptional times, All of this leads to much
debate about whether there should be some prioritizing of rights action.®?

The United States s an outlier among states that traditionally support humat
rights. It has not ratified three of seven core treaties—the ones protecting ecd
nomic, cultural, and soclal rights, children’s rights, and eliminating di:
tion against women, Within the Group of 7 (G-7), the United States is the only
country that has not ratified any of these. Moreover, even when ratifying hwman

rights treaties lile the Convention on the Prevention and Punishment of the |}

Crime of Genocide and the Covenant on Civil and Political Rights, the United

States adds reservations and other statements that prevent the treaties from have!

ing dumestic effect. As a former State Department lawyer has noted, it 15 very dif
Geult to get international law introduced into courts within the United States®
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 Asalready noted, three years after the UN Charter came into legal effecy, the
|| General Assembly agreed on a list of human rights principles as a statement of
 aspirations. No state voting for the Universal Declaration of Human Rights suc-
ceeded in meeting all its terms through national legislation and practice. This
vote was the homage that vice paid to virtue, This would not be the last time that
state diplomacy presented a large measure of hypocrisy. Yet it is clear that most
contemporary states want to be associated with the notion of human rights. Of
192 member states, 154 had accepted the civil-political covenant by May 2008,
und 151 the economic-social-cultural covenant.

Since 1948, the Universal Declaration of Human Rights has acquired a status
far beyond that of a normal or regular General Assembly recommendation,
Some national courts have held that parts of the declaration have passed into
| customary international law and thus became legally binding {e.g., the declara-
ion's Article 5, prohibiting torture). Some authorities and publicists believe the
- entire declaration is now legally binding, whereas others say that only parts of it
are. The International Court of Justice in The Hague has not rendered an opin-
ion on this question, ™ and so the overall legal status of the declaration is unclear.

The broad impact of the declaration is, nonetheless, considerable. lis princi-
ples have been endorsed in numerous national constitutions and other legal and
quasi-legal documents, All the new or newly independent European states that
once had communist governments accepted its principles in theory in the 1990s,
Of the eight states abstaining in 1948, seven had renounced their abstention by
1993. Only Saudi Arabia continued to object openly to the declaration. Fven
* China, despite its repressive policies and government, issued statements accept-
ing the abstract validity of the universal declaration,

Having adopled the declaration, UN member states turned 1o an even more
specific elaboration of internationally recognized human rights. The decision
was made to negotiate two separate core human rights treaties, one on civil and
 political rights and one on social, economic, and cultural rights. This was not
done anly, or even primarily, because of theoretical or ideological differences
among states. The different types of rights also were seen as requiring different
types of follow-up. A widely held view was that civil-political rights could be im-
plemented immediately, given sufficient political will, and were enforceable by
_*.?E.a_m_ proceedings. By comparison, sociocconomic rights were seen as requir-
i ing certain policies over lime, as greatly affected by economic and social factors,
and hence as not subject to immediate enforcement by court order. As men-
lioned earlier, the more recent approach within the United Nations, in the Gen-
i cral Assembly and elsewhere, is to blur distinctions and consider rights

- mmprelensively,
By 1956 two UN- covenants, or multilateral treaties, were essentially com-
lete on the two clusters of rights. By 1966 they were formally approved by
tates voting in the General Assembly, the time lag indicating that not all states
ere enthusiastic about the emergence of human rights treaties limiting state
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covenants. After the fall of European communism, the General Assembly on sev-
eral occasions ceturned to a recognition of property rights, As already noted, there
was a broad and formal acceptance of this International Bill of Rights, even
though there is no such official label or document. At the same time, a number of
governments were tardy in filing reports with both the Human Rights Committee
under the civil-political covenant and the Committee of Experts under the so-
cineconomic covenant. But from either 1966 or 1976, depending on which date is
emphasized, there was a core definition of universal human rights in legally bind-
ing form with a monitoring process designed 10 specify what the treaties meant.

SUPPLEMENTING THE CORE

Dhuring most of the UN era, stites were willing 1o endorse abstract human rights,
But until the 19905, they were not willing to create specialized human rights
| courts—aor even to make the global treatics enforceable through national courts.
It the next chapler we address the establishment of ad hoc international erimi-
ral tribunals for the former Yugoslavia and Rwanda and the International Crim-
inal Court (ICC) with broad jurisdiction, as well as the Pinochet case from Chile
_involving national action concerning torture and other crimes against humanity.
o Traditionally, in the absence of dependable adjudication, states tried to reinforce
 the International Bill of Rights, while protecting their legal independence, by ne-
| potiating more human vights treaties. This is a way to bring diplomatic empha-
s 10 a problem, to raise awirencss of a problem, or to further specify stale
obligation in the hopes that specificity will improve behavior, The process is sim-
! lar to some aspects of national law. In the United States, if the Congress is dis-
tisfied with exceutive performance under a law, rather than seek adjudication
in the courts, an action that frequently is unproductive, the Congress will pass a
more specific follow-up Jaw.19
|| Asof 2006, about 100 international human rights instruments exist. These in-
lude conventions, protocols, declarations, codes of conduct, and formal state-
sments of standards and basic principles. Table 5.1 summarizes part of the
tuztion. Despite overlap and duplication, the United Nations has seen the emer-
pence of treaties on racial discrimination, apartheid, political rights of wamen,
discrimination against women, slavery, the slave trade and slavery-like practices,
nocide, hostages, torture, the nationality of married women, stateless persons,
tligees, marriage, prostitution, children, and discrimination in education. The
ernational Labour Organization has sponsored treaties on forced Jabor, the
tto organize, and rights to collective bargaining, among others,
gional human rights treaties fall outside the domain of the UN, as do some
fititics on human rights in armed conflict that are sponsored by the Interna-
Committee of the Red Cross and Switzerland, the latter being the official
itory for what is called "international humanitarian law” (IHL), So diplomatic
that technically fall outside the UN, especially related to THL, unfolded

The Palais des Nations, VN Office at Geseva. (URDPT Photo! B Klee)

ate adherences had been abtained

sovereignty, By 1976 a sufficient number of st ' Few

to bring the treaties into legal force by partics giving mr....:. formal consen 4
followed the example of the United States of accepting one but qn_nﬁf:m@w_mﬂ
other (the United States became a party to the civil-political nccn.:mz_ :._ 1 .
with reservations, but not to the sociceconomic covenant). Most states acceple
_uaﬁ__“ﬂnmmﬂ;“u”.% than fifty states {not including the United m_...:nmu had agreed
that their citizens had the right to petition the UN Human Rights ﬂc.sn__fmﬁm.. !
{after exhausting national efforts) alleging a violation of the Dﬁu-ﬂn.h,:ﬂ__

¥ uman Rights Committee was made up of inclid ]

covenant by a povernment, The H i
o g It was niot & court but a “mons;

i experts, not governmental representatives. uta
”..H_.MHM“V s.__mm.n_.:::ma._.mﬁ_ﬂ._. could direct negative publicity toward an Sm_ﬁ__l__ﬂ:._nﬁn”m .
recalcitrant government, [t worked to prod governments EE&E fu .". Em.. AT
al commitments, All states that accepled the socioeconomic covendn
were automatically supervised by a UN Committee of Experts. After a slow m_u_“.a_
that comimittee, oo, began 4 systemalic effort Lo uuﬂ..m:mﬂ_n states 1o honor the
commitments. The mechanisms of both committees are treated _“_n_o_},,.

These three documents, the 1948 Universal Declaration _3.. Human ﬁ“_,ﬁm._z;
the two 1966 UN covenants, make up what was not included in the :m.L 5 Cha
an International Bill of Rights, or a core list of _Eﬁ.:nn.uc._..m:.ﬁ. qﬁncm_.aﬁmn_ ._. i

rights that would have similar status 1o the Bill of Rights in the Cm ﬂ..cuﬂq.m_:‘,__”__. J
Most of the treaty provisions are clarifications of, ..:.E n_mr:u.m_:n_:w ity nﬂ i
norms found in the declaration, There are a few discrepancies. .1_ he @n rn
notes a right to private property, but this right was not codified in the

internation
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TABLE 5.1  UN Human Rights Conventions, December 2005 TARLE 5.1 (comtinged)
Conventian Year Operied Year Entered  Wowber of Cayvention Year Cpened  Year Entered  Number of
{growped by subject) for Ratificationinta Force Parties igrouped by subject} for Ratification — into Force FParties
General Humtan Rights Refugees and Staleless Persons
International Covenant on Civil and Political 1966 1976 154 Cemvention Relating 1o the Status of Refugees 1951 1934 LAl
Rights Tratocol Relating to the Status of Refupgees 1967 967 138
Diptional Protocol to the International | 966 1976 105 (extends time of original corvention)
Covenant on Civil snd Palitical Rights Convention Relating to the Status of Stateless 1954 1560 54
(private petition} = Emnzw
Second Optional Protocal o the 989 1%L b Convention on the Redoction of Statelessness 1961 1375 il
International Covenant on Civil apd Other
Palitical Rights (abolition of - Convention on the Prevention and 1944 (451 138
death penalty) _ Punishment of the Crime of Genacide
International Covenant on Poonomic, Social 15a6 1976 151 . Convention on the Internitional Right of 1553 14562 5
and Cultural Rights Correction
Rkl Disesimination - Cnnwention on the Non-Applicability of 19068 L970 44
International Convention on the Elimination L 1969 170 Statutory Limitatiens of War Crimes amd
of adl Farms of Racial Discrimination Crimes Against Homanity
fbastintsim Al Coventbran e 1 1976 10 Canvention Against Torture and Other Cruel, 1944 1987 141
Suppression and Punishment of the Inhwmian, or Degrading Treatment or
Crimme of Apartheid panihinent
International Convention Against Apartheid 153 1983 el ﬂu:...n::.au on the Rights of the Child 1983 Le83 vz
in Sports Dptional Trotocal 10 the Convention on the 000 2002 104
“Hights of the Child {on the Involvement of
Rights of Women B Childeen in Armed Conflic)
Convention on the Palitical Bights of Women _mmw_ 1554 115 O ol Brotosih s His Casiantioiab this 2000 3003 s
Convention an the Nationality of Married 1957 Wyat it Rights of the Child {on the Sale of Children,
n”.d.._p,u_u_“_.ﬂu_ﬂ_. G Gomaent ¥o Mirrisge, 1962 1964 4 Child Prostitution, wnd Child Pornography)
H”_”“_____Hs_, _M“. ”m_;nﬁwﬂmu,aa similarly in further specifying international standards on human rights and hu-
Comvention on the Elimination of All Forms 19749 1981 180 anitarian affairs. IHL sought to protect human dignity in armed conflicts, just
of Discrimination Against Wamen s human rights law sought to protect human dignity more generally. 1
Optional Protocol te the Convention on the 1999 2000 G In 1949 the international community of states adopted four conventions for
Elimination of All Forng e.q U.ﬁiu:ﬂﬁau tims of war, Initially drafied by the ICRC, the Geneva Conventions of August
Against Women {communication procedures) 1849 sought to codify and improve on the humanitarian practices undertaken
Slavery and Related Matters ring World War I, For the first time in histor ¥, @ treaty was directed to the
Sluvery Convention of 1926, as amended 1953 1853 ) tights of civilians in international armed conflict and in occupied territory re-
in 1953 ! - R & ulting from armed conflict, Each of the four Geneva Conventions of 1949 con-
E_".Exn_ .u_..u.:E:_Em. the 1926 Slavery 125 : ned an article (hence Common Article 3) that extended written humanitarian
Convention : ¥ By e - : * H
Supplementury Convention o the Abolition 1956 1957 119 Auf :...:u. internal ﬂ_H_._._n.._ nn.:.m.hn,. The __meﬁ..: m_—:n.._..w: technically a mf.___w,m private
of Slavery, the Slave Trade, and Institutians peiation, was given the right in public international law 1o see detainees re-
and Practices Sillar 1o Slivery ling from international armed conflict.”” And for the first time in history,
Convention for the Suppression of the Traffic 1950 1951 G

in Persans amd the Exploitation of the
Prostitution of Others

ans in aceupied territory were given a right to humanitarian assistance,
-~ This body of humanitarian law, from one point of view the international law
ot human rights in armed conflict, was further developed in 1977 through two
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protocols (or additional treatics): Protocol [ for international armed conflict and
Pratocol IT for internal armed conflict. Normative standards continued o
evolve, For example, for the first time in the history of warfare, Protocal [ pro-
hibited the starvation of civilians as a legal means of warfare. Protocol 11 repre-
sented the first separate treaty on victims in internal war,

As already mentioned, in 2005 Additional Protocol I was added, regulating
neutral emblems for aid societies. Among its practical effects was allowing the
official Israeli aid society, Magen David Adom, 1o be recognized into the Inter-

to acquire both substantive and procedural rights of note, a distinctive feature,
- since formerly it was possible to present a case—or have full “personality,” in the
language of international lawyers—aonly as a state,

In fact, the European system for the international protection of civil and po-
- litical rights under the European Human Rights Convention generated such a
b large number of cases that, to streamline procedure, the commission was done
away with. Individuals were allowed 1o proceed directly to a lower chamber of
W the International Court for an initial review of the admissibility of their con-
national Red Cross and Red Crescent Movement. Before, since MDA used the . plaiot. IF the complaint met procedural requirements, the individual could (hen
Red Shield of David as its emblem, it could not be officially recognized by the | move on to the substantive phase, basically on an equal footing with state repre-
ICRC or admitted into the Federation of Red Cross and Red Crescent Sacieties. | sentatives. (There were other regional human rights regimes in the Western
For many states, what was al issue in all this was indirect recognition of the le- '\ Hemisphere and Africa, but they did not match the West European record in
gitimacy of the state of Isracl through accommodation of its official aid sociery. | successfully protecting human rights.)
For that reason, Protocol 1T was approved not by consensus but by contested The details of the European situation merit review because they show that
vote. The Protocol allowed use of a Red Crystal, in addition to the Red Cross and "muscular,” supranational, effective protection of human rights is possible in in-
Red Crescent, as approved neutral emblems, to which national emblems could ternational relations when there is sufficient political will. Unfortunately the Eu-
be aeleled, Thus MDA could now use the Red Crystal, devoid of religious n_n.E.w. ___ rapean silualion also shows how far the UN system has to go before it ean
torical significance, along with its red six-sided star. Such were the complications | provide the same sort of human rights regime. Popular and state commitment to

whenHuhapitariin chnndeiatinyuilticed it St tiategic _,.,,._.”.._#_a:n__._. ____ the serious protection of human rights is much greater in Europe than is true on
Hegional human rights developments are noteworthy, A regional human

| 1 global basis. Possibilities at the UN are determined by this factor,
rights regime was created in Western Eurape, and it served as an excellent model, A number of supplemental human Fifike tematies 2o i i
for the international protection of human rights. The Buropean Convention on

2an ( non | potiation at the United Mations at the time of writing, including those on in-
Ehmsirkghtsand Putidanl Mesidans defined s st ot ol aug poliicy | digenous peoples and minorities, A collective right ta development has heen
rights. The European Commission on Human Rights served for a time as a col-

i i declared by various UN bodies, including the General Assembly, and may be-
lective conciliator, responding to state or private complaints to seel: out-of-court

ut-of- | e the subject matter of a treaty,
settlernents, The European Court of Human Rights existed to give binding judg:

. I Diplomatic activity concerning setting human rights standards internationally
ments about the legality of state policies under the European Convention on’ 0 lis expanded greatly. A sizable, and still expanding, part of international law deals
Human Rights.

. . | with human rights. Human rights have been formally accepted as a legitimate part
Al states in the Council of Europe bound themselves to abide by the conven-

b . of international relations. Most states do not oppose these normative develop-
tion. All governments allowed their citizens to have the right of individual peti: tents in the abstract—that is, they do not dispute that international law should

tion to the commission, a body that could then—failing a negotiated __: regulate the rights of persons even when persons are within states in “normal”
agreement—take the petition to the European Court of Human Rights. All states imtes. This generalization also pertains to international or internal armed conflict,
eventually accepted the supranational authority of the court. Its judgments | ind to public emergency—although some rights protections can be modified in
holding state policies illegal were voluntarily complied with by member states. | these exceptional situations. Virtually all states are parties to the 1949 Geneva Con-
Such was the political consensus in support of human rights within En Council ventions. The United Nations clearly is acting within accepted bounds in establish-
of Europe, This regional international regime for human rights functioned ing human rights standards. For ease of reference, Table 5.1 contains a list of
through international agencies made up of uninstructed individuals rather than \human rights that are generally accepted as protected under international law.
state officials—although there was also a Committee of Ministers made up of Ortie of the themes that appear in Part Three of this volume is globalization,
state representatives, which means many things to many people but represents a powerful challenge to
I the mid-1990s, Council of Europe members progressively moved Ei.ﬁm Integrating human rights more effectively into efforts to ensure a values-led ilob-
giving individuals standing to sue in the European Court of Human Rights with- | 3 lization process, Upon her resignation from the UN, former high commissioner
aut having the commission represent them. Thus an individual would have al- for human rights Mary Robinson founded Realizing Rights—Ethical Globalization
most the same legal "personality” or status in the court as a state. Persons came m. Initiative to pursue her agenda.® The progressive integration of economies and
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