PART 1

THE GENEALOGY OF
HUMAN RIGHTS




1

The Triumph of Human Rights

A new ideal has trumped in the global world stage: human rights. It
unites left and right, the pulpit and the state, the minister and the
rebel, the developing world and the liberals of Hampstead and
Manhattan, Human rights have become the principle of liberation
from oppression and domination, the rallying cry of the homeless and
the dispossessed, the political programme of revolutionaries and dis-
sidents. But their appeal is not confined to the wretched of the earth.
Alternative lifestyles, greedy consumers of goods and culture, the
pleasure-seckers and playboys of the Western world, the owner of
Harrods, the former managing director of Guinness Ple as well as the
former King of Greece have all glossed their claims in the language
of human rights.! Human rights are the fate of postmodemnity, the
energy of our socictes, the fulfilment of the Enlightenment promise
of emancipation and self~realisation. We have been blessed — or con-
demned — to fight the twilight battles of the millennium of Western
dominance and the opening skirmishes of the new period under the
dual banners of humanity and right. Human rights are trumpeted as
the noblest creation of our philosophy and jurisprudence and as the
best proof of the universal aspirations of our modernity, which had to
await our postmodern global culture for its justly deserved acknowl-
edgement.

Human rights were initially linked with specific class interests and
were the ideological and political weapons in the fight of the rising
bourgeoisie against despotic political power and static social organi-
sation. But their ontological presuppositions, the principles of hunan
equality and freedom, and their political corollary, the claim that
political power must be subjected to the demands of reason and law,
have now become part of the staple ideclogy of most contemporary
regimes and their partiality has been transcended. The collapse of

1 Fayed v, UK {1904) 15 EHRR 39%; Soureders v, UK (1997) 23 EHIRR 242 The Former
King Constantine of Creece v, Greeee Appl. 24701704, Declared admissible 2t April 1908,
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communist and the elimination of apartheid marked the end of the
last two world movements which challenged liberal democracy.
Human rights have won the ideological battles of modernity, Their
universal application and full riumph appears to be a matter of tme

and of adjustment between the spirit of the age and a few recalcitrant
regimes. [ts victory is none other that the completion of the promise
of the Enlightenment, of emancipation through reason. Human
rights are the ideology after the end, the defeat of ideclogies, or to
adopt a voguish term the ideology at the “end of history™.
And yet many doubts persist.2 The record of human rights viola-
tions since their ringing declarations at the end of the eighteenth
century is quite appalling. “It is an undeniable fact” writes Gabriel
Marcel “that human life has never been as universally treated as a vile
and perishable commodity as during our own era”.? If the twentieth
century is the epoch of human rights, their trinmph is, to say the least,
something of 3 paradox. Our age has witnessed more violations of
their principles than any of the previous and less “enlightened”
epochs. The twentieth century is the century of massacre, genocide,
ethnic cleansing, the age of the Holocaust. At no point in human his-
tory has there been a greater gap between the poor and the rch in
the Western world and between the north and the south globally,
“No degree of progress allows one to ignore that never before in
absolute figures, have so many men, women, and children been sub-
Jugated, starved, or exterminated on earth”.# No wonder then why
the grandiose statements of concern by governments and inter-
national organisations are often treated with popular derision and
scepcism. But should our experience of the huge gap between the
theory and practice of human rights make us doubt their principle
and question the promise of etancipation through reason and law
when it seems to be close to its final victory?

* Despite the enormous smount of books on human rights, the jurspradence of rghts is
daminated by neo-Kantian libemls. There are a few noghble exceprions. Rolando Gaete's
Human Rights and the Limits of Critical Reason {Aldershot, Dartmouth, 1og3) i 2 powerful
expression of the doubes about human righes demiagoprery and the hmitations of resson's
emangipatory ability. From alegal and hiseorical perspective, the most fu-going crtician af
hunian rights is the small classic by Michel Villey, Le Dot et les drits de homme (Paris,
PLULE, 1983), Bemard Bourgeois, Philosaphie of droits de "hommres de Eant d Mare (Pars,
EULLE, 1950), is the hest eritical introduction 1o the classic: rhilosoply of human rgho. In
& more palitical vein, the recent collection Himan Rights: Fifty Years On edited by Tony
Evans (Manchester, Manchester University Press, 1098} explores some of the maost wigle-
spread concerns about the stare of international human nghs law,

* Gabriel Marcel, Crassive Fideliry, o4 {It. Rosthal trans.), New Yark: CHLr, ST, [y,

* Tneques Dernidn, Spectres for Marr (P, Ramufl mans.) (London, Routedge, 1004) 84,
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Two preliminary points are in order. The first nan__uMM_:M __”_Mw m_umﬂ,
cept of critique. Critigue today usually takes the :.:.E ofth HEE.E.M_ i
of ideology”, of an external attack on the provenance, pr mises or
internal coherence of its target. But its original ﬂu:yumn ,un o
explore the philosophical presuppositions, the _.._,ﬂn__.,_....mmJ ”Eﬂnnnn_
cient “conditions of existence” of a H.umnaiun m#qnommawﬂ.m_ﬂ n o,
This is the type of critique this _...n.@_..n aims to exercise .aﬂe c J_M__ i
ing to the critique of ideology or criticism of human nm: mrﬂu J__H_,Emr
torical trajectory links classical natural law with rEm,E: th m .:m o
historical circumstances led to the emergence o E”.n_.rﬂ i
human rights? What are the philosophical ._u_.nsum%m of acm._:::".h.n
of rights? Whart 15 today the nature, ?nnﬁcnmﬁ mﬁﬂw__p:nnﬁﬁu e
rights, according to _h._uﬁumm:.p and its many philosop M L w:ﬁ...._.nn n._u
human rights a form of politics? Are they the .ﬁ.ﬁ.ﬂdcm e s 1
the exhaustion of the grand theories and grandiose _n_m JH = ﬁqcﬂnu
modernity? Our aim is not to deny the ﬁqnmsnﬂnﬁm ly nﬁ“w _“__.H e
nance and the many achievements of ._”rn mradition n,:m: %
Whatever the reservations of nD_E,ﬁzEEE:H HEEM.EE cw& mE
relativists, rights have become a major component of OUr mﬂﬁ.._ um_uﬁT
ical landscape, of our political environment ,Ei oy E,_mmﬂm_sﬂ. i
rations and their significance cannot be easily nr,,__Em.mE“ el
political liberalism was the progenitor of nm‘:nm.. its _.ﬂn M__,q._”._mh mw., E.u
been less successful in explaining their nature, The _H.aﬂr .w,rn. _M_nn:
dence of rights has been ecxtremely voluminous wwn, tt _mz.M, been
added to the canonical texts of Hobbes and Wn__s.ﬁ. nu.._u.:n& .Wﬂ_nmnn_
cal triumph of nghes, its ,?_._.,.._u_.c.m.nunn has m;mm%oﬁwﬂhnw?n T
becween the celebratory and legitimatory and the repe
_upmm_“wh the problem of human nature and of m._r mMEnnnm ”Hnmﬂmﬂ
concern of this book, which could also be describe _.H el _n_ mb n..wou
on the (legal) subject. The human nature asstmed ﬂ,, ; n_”nwnmm:n&
phy is pre-moral. }nnswﬁ_:ﬁ to Immanuel w‘rw:r.,n e _..,_,Pu.m s
self, the precondition of action and ground o E%Emn_ﬂ._uﬁnm it
a creature of absolute moral duty and Eﬂﬂ. any earthly m__u. A mm:rw.u
assumption of the autonomous and ma::&wnﬁr:ﬂ:m“ E,” wnnﬂm_wz H“,n:_..
by moral philosophy and jurisprudence, but _._“_._m been t u.:u S

Kantianism, from a transcendental presupposition into ot .ﬁ_.ﬁ
device (Rawls) or a constructive assumption Eﬁ u_uﬁ,nmm M. “u_ i the
best description of legal practice Aﬁéﬂ%ﬁv. As a Tes R
with “the notion of the human subject as a sovercign mm.m_.ﬁ_d 0 e ;
a creature whose ends are chosen rather then given, who comes by
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E..w. aims and purposes by acts of will, as apposed, say, to acts of cog-

nition™.* This atomocentric approach may offer a preminm to liberal

politics and law but it is cognitively limited and morally Impover-
sshed. Our strategy differs. We will examine from liberal and non-

E_EEH perspectives the main building blocks of the concept of human

rights: the buman, the subject, the legal person, freedom and right

among others. Burke, Hegel, Marx, Heidegger, Sartre, psychoana-

_,,.,,nnm.r deconstructive, semiotic and ethical approaches will be used

tirst, to @nnm_a: our undesstanding of rghts and then to nmanmmm

aspects of their operation. No grand synthesis can arise from such a
cornucopia of philosophical thought and not much common ground
exists between Hegel and Heidegger or Sartre and Lacan. And yet
despite the absence of a final and definitive theory of rghts a num-
ber of common themes emerge, one of which is precisely that there
can .w_n no general theory of human rights, The hope is that by fol-
lowing the philosophical critics of liberalism, Kant's original defini-
tHon of “critique” can be revived and our understanding of human
rights rescued from the boredom of analytical common-sense and WH
evacuation of political vision and moral purpose. This is a texthook
tor the critical mind and the fiery heart.

_ Human rights can be examined from two related bu relatively dis-
tinct :EE._.EJ_H.H?E. a subjective and an institutional. First, they
help constitute the (legal) subject as both free and subjected to law.
Bue _.E.E.,E nghts are also a powerful discourse and practice in
moa._.ﬁ#_n and international law. Our approach is predominantly the-
uqn_:.n& but it will often be complemented by historical narrative and
political .Eun legal commentaries on the contemporary record of
ﬂEHE: rights. To be sure, criticisms based on the widespread viala-
tons of human rights are not easily reconcilable with philosophical
cntique. Phalosophy explores the essence or the meaning of a theme
or concept, it constructs indissoluble distinctions and seeks solid
mﬂos.n&.m while empirical evidence is soiled with the impuritics of
contingency, the peculiarities of context and the idiosyncrasies E...En
ov"._.nu.ﬁ... On the other, empiricist, hand, human rights were from
their inception the political experience of freedom, the expression of
the battle to free individuals from external constraint and allow their
self-realisation, In this sense, they do not depend on abstract Conceps

* Gacte, op. eit, supm n.z, 135,
LI 1 g 1 [
o D_q_u x_.qz._._n_.”n._:ﬂﬁm_a: of the relatonship herween contineneal and Anplo-American
ilosap 3 ;
ﬂ. w pliy in relation 1o En. coneept of freedam, see Jean-Lue Nancy The Experience of
Freedmn (Stanford, Stanford University Press, 1ug1), .
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and grounds. For cantnental philosophy, freedom is, as Marx mem-
orably put it, the “insight into necessity”; for Anglo-American civil
Lbertatians, freedom is resistance against necessity. The theory of civil
liberties has moved happily along a limited spectrum ranging from
optimistic rationalism to unthinking empiricism. It may be, that the
“posthistorical” character of human rights should be sought in this
paradox of the triumph of their spirit which has been drowned in
universal disbelief about their practice.

But, secondly, have we arrived at the end of history?” Over two
centuries ago, Kant's Critigues, the early manifestos of the
Enlightenment, launched philosophical modernity through reason’s
investigation of its own operation. From that point, Western self-
understanding has been dominated by the idea of historical progress
through reason. Emancipation means for the moderns the progressive
abandonment of myth and prejudice in all areas of life and their
replacement by reason, In terms of political organisation, liberation
means the subjection of power to the reason of law. Kant's schema
was excessively metaphysical and laboriously avoided direct con-
frontation with the “pathological” empirical reality or with acuve
politics. But Hegel's announcement that the rational and the real
coincide identified reason with world history and established a strong
link berween philosophy, history and politics. Hegel himself vacil-
Jated between his early belief that Napoleon personified the world
spirit on horseback and his later identification of the end of history in
the Prussian State. And while the Hegelian system remamed fiercely
metaphysical, it was used, most notably by Marx, to establish a
(dialectical) link between concepts and abstract determinations and
events in the world with the purpose of not just interpreting but
changing it

Hegelianism can easily mutate into a kind of intellectual Jourml-
ism: the philosophical equivalent of a broadsheet column in which
the requirements of reason are declared either to have been fulfalled
historically {as in right-wing Hegelians and more recently the mus-
ings of Fukuyama) or to be still missing (a5 in messianic versions of
Marxism). In both, the conflict between reasen and myth, the two
opposing principles of the Enlightenment, will come to an end when
human rights, the principle of reason, becomes the realised myth of

! Soe Francis Fukuyanea, The Ead of History and the Last Man (London, Penguin,19g2) and
Dersida’s critical comments in Speres for Muee, op.eit, supra n, 4. The German debate 15
reviewed in Lotz Miethammer, Pesthistoire. Has Histary Come tean End? (London, Verso,

1Ggaz2).
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ﬁ&::cmﬂd societies, Myths of course belong to particular commu-
En_mm.__ .ﬁm&ﬂ_csm and histories; their operation validates through
repetition and memory, 4 genealogical principle of legitimation =Wn_
the narrative of belonging, Reason and human nghts, on the other
E:F.E.n universal, they are supposed to transcend geographical and
r._....naza..:, differences. If myth gets its legitimatory potential from sto-
ries of origin, reason’s legitimation is found in the promise of progress
expounded in philosophies of history. A forward direction is detected
H_._ ﬂ..ﬂo@ .&End inexorably leads to human emancipation. If myth
ﬁm.ﬂmwawwuﬂaWMu@. the narrative of reason and human rights looks
In postmodernity, the idea of history as a single unified process
.,_..._ﬁ_n: moves towards the aim of human liberation is no longer cred-
ible,® .EH_ the discourse of rights has lost its earlier coherence and _..:.:u
versalism.” The widespread popular cynicism about the claims of
governments and international organisations about human rights was
mrmnn@ by some of the greatest political and legal philosophers of the
twentieth century, Nietzsche's melancholic diagnosis that we have
entered the twilight of reason, Adorno and Horkheimer's despair in
the Dialectics of the Enlightenment™ and Foucault’s m.n;n_:n_w that
modern “man” was a mere drawing on the sands of the ocean of his-
tory ..Ea:m to be swept away, appear more realistic than Fukuyama’s
triumphalism, The Frankfurt sages argued that the conflict vnnin.nﬂ
logoy E._m. tnythes could not lead to the promised land of freedom
because wstrumental reason, one facet of the reason of Ecmmdinw,‘
had turned into its destructive myth. The dialectic no longer re F.-.
senty the voyage of homecoming of the spirit. Reason’s mumxohEﬁ
E..:n.# and its actempt to pacify the three modern forms of nc:_wmnﬁ
conflict within self, conflict with others and conflict with nature r.i_
to psychological manipulation and the Gulags, to political Sﬂmmuz.q
anism and Auschwitz, finally to the nuclear bomb and nno_o__%n_,; cat-
astrophe. m.,.. a new tragedy unfolds daily in east and west, in Kosovo
and East Timor, in Turkey and Irag, it looks as if :Enwdm:m more
than celebrations becomes the end of the millennium,
C:.,moncumnm_u, political philosophy has abandoned its ¢lassical
vacation of exploring the theory and history of the good ﬂon_.n.ﬂ., and

* Gianni Vattimo, The End of Modernit i 3 1
sanni i ol 'y (Cambridge, Cambridge Univers :
__qna“En..u.. e Transparent Sadety (Cambridge, Polity 190a) nuﬁ_.:nﬂ _r_. SRR Y
‘osts Dlouzinas and  Ronnie ﬁ.ﬁ#.ﬁwﬁ:. with 5l . i
: : : Sh McWVeigh,  Pastmod
Juwrspridence. The laue of text fn the tex i g il
i {ng,ﬁﬁﬂ. iy of faze (London, Reutdedge, 1o01) Chapeers 1 and 5.
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has gradually deteriorated into behavioural political science and the
doctrinaire jurisprudence of rights. On the side of prictice, it is
arguable that Home Secretaries should come from the ranks of ex-
prisoners or refugees, Social Security Secretanies should have some
experience of homelessness and life on the dole, and that Finance
Ministers should have suffered the infamy of bankruptcy. Despite the
consistent privileging of experience over theory, this is unlkely to
happen. Official thinking and action on human rights has been
entrusted in the hands of riumphalist column writers, bored diplo-
mats and rich international laveyers in MNew York and Geneva, people
whose experience of human rights violations is confined to being
served a4 bad bottle of wine. In the process, human rights have been
turned from a discourse of rebellion and dissent into that of state
legitimacy.

At this time of uncertainty and confusion between triumph and

disaster, we should take stock of the tradition of human nghts. But
can we doubt the principle of human rights and question the promise
of emancipation of humanity through reason and law, when it seems
to be close to its final victory? It should be added immediately that
the claim that power relations can be translated fully in the language
of law and rights was never fully credible and is now more threadbare
than ever. We are always caught in relations of force and answer to
the demands of power which, as Foucault argued forcefully, are baoth
carried out and disguised in legal forms. Recent military conflicts and
financial upheavals have shown that relations of force and political,
class and national struggles have acquired an even more pervasive
importance in our globalised world, while democracy and the rule of
law are increasingly used to ensure that economic and technological
forces are subjected to no other end from that of their continuous
expansion. Indeed, one of the reasons that gives normative jurispru-
dence the unreality, about which law students so often complain, is
its total neglect of the role of law in sustaining relations of power and
its descent into uninteresting exegesis and apologia for legal tech-
nigue.

At the time of their birth, human rights, following the radical tra-
dition of natural law, were a transcendent ground of critique against
the oppressive and commonsensical. In the 1980s too, in Poland,
Czechoslovakia, East Germany, Romania, Russia and elsewhere, the
term “human rights” acquired again, for a brief moment, the tonal-
ity of dissent, rebellion and reform associated with Thomas Paine, the
French revolutionaries, the reform and early socialist movements.
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Soen, however, the popular re-definition of human rights was
blanked out by diplomats, politicians and international lawyers meet-
ing in Vienna, Beijing and other human rights jamborees to reclaim
the discourse from the streets for treaties, conventions and eXperts.
The energy released through the collapse of communism was bottled
up again by the new governments and the new mafias in the East
which look the same as the governments and mafias of the West.
Against this background, it is highly topical to ask whether the
state of human rights is the outcome of intrinsic traits or whether it
1s a contingent development which will be overcome as the few
rogue regimes around the world come to accept the principles of
cwvilised life. To be sure, such enquiries are often treated with
incredulity, if not outright hostility; for many, to question human
rights is to side with the inhuman, the anti-human and the evil. But
if human rights have become the realised myth of postmodern soci-
eties, their history demands that we re-assess their promise away from
the self-satisfied arrogance of states and liberal apologists and attempt
to discover political strategies and moral principles that do not

depend exclusively on the universality of the law, the archacology of
myth or the imperialism of reason.

k%

The tradition of natural law was exhausted well before our century,
although it has recently enjoyed something of a revival,
Contemporary jurisprudence examines natural law as part of the his-
tory of ideas, as an intellectual movement and political doctrine that
came to a deserved end in Enlightenment’s assault on myth, religion
and prejudice. Standard textbooks start the examination of natural
law with Antigone’s “unwritten laws” and move to the Stoics for
whom natural law embodied the “elementary principles of justice
which are apparent, they believed, to the ‘eye of reason’ alone™ 1!
Cicero enters briefly: “there is a true law, right reason, in accordance
with nature; it is unalterable and eternal”. He is accompanied, in
cameo appearances, by Aquinas, Grotius and Blackstone, whose
statement that “natural law is binding all over the globe; no human
laws have any validity if contrary to it” is explained in a rather embar-
rassed fashion.'? For all these writers, the right and the natural are
united in some unclear fashion, although the definition of nature and

" Maurice Cranston, What are Human Rights? (London, Bodley Head, 1973) 10~11.
H. McCoubrey, The Development of Naturalist Legal Theery (London, Croom Helm, I987) is

2 good example of this whistle-tour style of jurisprudence.
12 Cranston ibid., 11.
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the identity of its author differ widely, changing from the purposive
cosmos to God, reason, human nature and individual self-interest,
The mutation of natural law into natural rights in the seventeenth
century 15 hailed as the first victory of modern reason over the
medieval witches and Locke and Bentham, the En glish contributors
to the debate, are acknowledged as the early precursors of human
rights. Locke is the modern revitaliser of the moribund tradition,
while Bentham is the definitive debunker of any remaining “non-
sense on stilts”. The potted history of natural law ends with the intro-
duction of the Universal Declaration of Human Rights in 1948,
which turned naturalistic “nonsense” into hard-nosed positive rights.
For the first time in history, those unwritten, unalterable, eternal.
God-given or rational fictions can stop being embarrassed. They have
been fully recognised and legislated and enjoy the dignity of law,
albeit of a somewhat soft kind. God may have died, according to
Nietszche, but at least we have international law. More recently, a
new jurisprudence of rights, the explicit purpose of which is to mit-
1gate the moral poverty of legal positivism, has quictly acknowledged
the natural law as part of its genealogy.!2

Like all simplified history, this standard presentation of natural law
has some elements of truth, but suffers also from a number of crip-
pling philosophical and historical defects. Its overall perspective is
that of evolutionary progressivism: the present is always and neces-
satily superior over the past, history is the forward march of all-
conquering reason, which erases mistakes and combats the prejudices
of intellectual positions and political movements. The history of nat-
ural law is a typical example of Whig historiography, in which every
idea or epoch is inexorably moving towards the present. In this ver-
sion, the international recognition of human rights marks the end of
the ignorant past while retaining and realising, at the same time, its
potential for individual freedom and equality. There is an obvious
empirical difficulty with this approach: more human rights violations
have been committed in this rights-obsessed century than at any
other point in history. But it is the philosophical question of histori-
cism that concemns us here.

The problem with historicism can be stated simply: if all historical
movement is relentlessly progressive and all thought mescapably
historical, in that it can only arise or acquire validity if it becomes

'* Anthony Lisska, Aquinas’s Theory of Natural Law (Oxford, Clarendon, 1096) Chapters
I, 2and 3 offer a comprehensive review of the recent return of naturalism in legal and polit-
ical philosophy.
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generally accepted at a particular historical period, no ideals or stan-
dards exist outside the historical process and no principle can judge
history and its terror. According to the polincal philosopher Leo
Strauss, historicism argues that “all human thought 15 histonieal and
hence unable to grasp anything eternal”.'* Strauss has argued force-
fully that, pohtcal philosophy since Macchiavelli, has suffered from
an extreme histoncism, in which the ideal has been consistently and
perilously identified with the real and has lost its cddcal purchase.
Historicism 1s exemplified by the Hegelian claim that the real and the
rational coincide and, in judsprudence, by the nse of positivism, '®

For the classical legal tradition, nature was a quasi-objective stan-
dard against which law and convention could be criticised. But the
cognitve and normative positivisation of modernity has expelled his-
torical transcendence or exteriority. The ceaseless demand that all tra-
dition, order or rule be in accord with human freedom has led to the
total demysafication not just of the mythical and religious aspects of
the world, but of all attempts to judge history from a non-immanent
posidon. In law, this trend is apparent in 2 number of developments
which undermined and eventoally destroyed the pre-modern legal
cosmos: the abandonment of substantive concepts of justice and their
replacement with proceduralist and formal ones; the identification of
law with rules posited by the state and the destruction of the older
tradition according to which law (dikeion or jus) is what leads to a just
outcome in the relatons amongst citizens; the replacement of the
idea of a nght according to nature by natural and human nghts
which, as attributes of the subject, are individual and subjective and
can hardly establish a strong community. A socicty based on nghts
does not recognise duties; it acknowledges only responsibiliies aris-
ing from the reciprocal nature of nghts in the form of limits on rights
for the protection of the rghts of others.

If the value of human thouglit is relative to'its context and all 15
doomed to pass with histondcal progress, human rights too are
infected with transience and cannot be protected from change. Only
those rights adopted by law (domestic or mternational) have been
introduced into the history of the political institution and can be
used, for as long as they last, to defend individuals. The legalism of
rights goes hand in hand with the voluntansm of positivism and
becomes a very restricted protection against the all-devouring state

" Leo Strauss, Natural Lo and History (Chicago, University of Chicage Press, 1064)
Chapters 1.and 2 and at 12,
Y ibid., 118
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legislative and administrative power. Claims about the existence of
non-legislated rights are “nonsense upon stilis” and fictions like n_..n
“belief in witches and unicorns.”'® As a result, “far from the histori-
cal having to be judged by the criteria of rights and of the law, ._.:_m-
tory itself, as we know, becomes the ‘tribunal of the .EE_.&,, u._:._ right
itsellf must be thought of as based on its insertion n histaricity ™. "7
The symptom of the disease is homoeopathetically declared to also be
its cure but, like many less respectable therapies, it leads to an even
greater malady. o

When nature is no longer the standard of right, all individual
desires can be turned into rights. From a subjective perspective, rights
in postmodernity have become predications or extensions of self, an
elaborate collection of masks the subject places on the face under the
imperative to be authentic, “to be herself”, to follow her chosen ver-
sion of identity. Rights are the legal recognition of mnmm,&ﬂ_z& E.H:.
Peaple acquire their concrete nature, their humanity and subjectiv-
ity by having rights. From the legal point of view, the general agree-
ment that a desire or interest is constitutive of “humanity” suffices tor
the creation of a new right. In this way, is and ought are collapsed,
rights are reduced to the facts and agreements expressed r“_ legislation
or, in a more critical vein, to the disciplinary priorities of power and
domination.'® As Strauss puts it starkly, criticising the replacement of
transcendent natural right by the socially immanent general will, "if
the ultimate criterion of justice becomes the general will, i.e. the will
of a free society, cannibalism is as just as its opposite. Every institu-
tion hallowed by a folk-mind has to be regarded as sacred™. "

Legal humanism by uniting right and fact on the terrain of human
nature has undoubtedly contributed to the rise of legal positivism and
historicism. Historicism is the indispensable companion of individu-
alism and, the fascinadon with history, the paradoxical result of our
ohsession with the present, We are interested in history, because we
want to understand and control our age and because we believe that
history can make humanity transparent to its self-reflection. History
is an — inadequate — antidote for those philosophies of suspicion
which declared the human finitude and opaquencss. Today, it 1

¥ Jerenty Bentham, Anarchica! Fallages in | Waldron {ed.), Mossense spon Stilts (Londan,
Methisen, 1987) 51. . ) .

W Lue Ferry and Alin Renant, Frowe the Rights of Mane to the Republiau Hew (F. Philip
trans.) (Chicage, University of Chicago Press, tguz) 31

i S, Villey, op.vit., supe o 2, Chapters 1 and 2 passim,

15 oo Strauss, What ir Politisml Phifosophy (Chicago, University of Chicago Vress, 1934)

51,
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impossible not to be historicist, not to believe that everything hap-
pens and 15 validated in history; it is almost impossible not to believe
that right is coeval with legal rights. These objections have led to the
recent proliferation of theories, which try to rescue the realm of
rights from the relativism of historicism by presenting them as the
mmmanent structure of Western societics, the inescapable demands of
moral reason or both.*” Yet a theory of human righes which places all
trust in governments, international instdtutions, judges and other cen-
tres of public or private power, including the inchoate values of a
society, defies their raison d'étre, which was precisely to defend people
from those institutions and powers. But is a strong theory of rights
possible in our highly historicised world? The claim that human
rights are universal, transcultural and absolute is counter-intuitive and
vulnerable to accusations of cultural imperialisin; on the other hand,
the assertion that they are the creations of European culture, while
historically accurate, deprives them of any transcendent value. From
the perspective of late modernity, one can be neither a universalist
nor a cultural relativist,

Here we reach the greatest political and ethical problem of our era:
if the critique of reason has destroyed the belief in the inexorable
march of progress, if the critique of ideology has swept away most
remnants of metaphysical credulity, does the necessary survival of
transcendence depend on the non-convinecing absolutisation of the
liberal concept of rights through its immunisation from history? Or,
are we condemned to eternal cynicism, in the face of imperial uni-
versals and murderous particulars? Sloterdijk has argued that che
dominant ideology of postmodernity is cynicism, an “enlightened false
consciousness. It is that modernised, unhappy consciousness, on which
enlightenment has laboured both successfully and in vain. . .Well-off
and miserable at the same time, this consciousness no longer feels
affected by any eritique of ideology; its falseness is already reflexively
buffered™.*! The gap between the triumph of human rights ideology
and the disaster of their practice is the best expression of postmodern
cynicism, the combination of enlightenment with resignation and
apathy and, with a strong feeling of political impasse and existential
claustrophobia, of an exitlessness in the midst of the most mobile
society. The only recommendation offered by a critic of human
rights 1s to adopt irontcal distance towards those who ask us to take

M See Chapter o below,
' Peter Sloterdijk, Critigue of Cyniral Reason (M. Eldred mans) (London, Veso, 1488} 5,
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rights seriously and to accept the :n_.uu..nwzmn:nm._ uncertainty Eﬁ
painful responsibility” for forms ow:ﬂ?.n.E.n and civilisation that will
eventually perish”.** Irony of course is one i, the most ﬁn.E:M
weapons of the cynicism and self-serving nihilism of power an
power-holders and can hardly be used on its own as 4 political pro-
gramme of resistance to cynicism. But can ﬁ._.h,ﬂn be an ng:.na that
respects the pluralism of values and communites? Can we ano{n_..“
in history a non-absolute conception of the good, that could be use
a5 a quasi-transcendent principle of critique? The last part of this book
begins this most difficult and pressing of tasks, of seekang in history a
standpoint critical of historicism. . n

The meaning of history and of historical determination frames a
second and subsidiary question. What is the link, if any, berween the
classical tradition of matural law and the modern tradition of natural
and human rights?* The French Declaration of Rights .q.ﬁ.,._.ﬂﬁ.wu :.E..._a
by proclaiming these rights as “natural, inalienable and sacred™. It wis
followed by the American Declaration of Independence, according
to which “all men are created equal, [and] are endowed by their
Creator with unalienable Rights”, a statement repeated ,.q_..}uEE by
Ardcle 1 of the 1948 Universal Declaration cm.EE._En. Rights. .._:._Jnm_.r,
rather extreme statements present natural and human rights as a direct
continuation of the classical law tradition. They :mqu nnnﬁ.«.na wide
support from liberal philosophers. John Finnis claims that rights are
extrapolations. from “principles always inherent in the EEE_. law
tradition”.2! Alan Gewirth believes that all human beings, by virtue
of their humanity, recognise in themselves and aﬂrnav.:m_ﬁ to free-
dom and well-being. He goes on to argue that rights ..w.u_"._mﬂ...,q..”ﬁ,_ﬂm they
do not receive “clear or explicit recognition or n_unﬁmzﬂ: A Tack
Donnelly argues that while human rights were ncmnn”?.m_,._ in the sev-
enteenth and eighreenth centuries, they enjoy a universal character

I (Gaere, op. O, SUpm 6. 2, 172

ol MLMM,_,.”W_ “On ﬂwun_ﬁnn..m matural righs with matsml law", Persona Berechio _J.._..__n_
183—209, Fred Miller has recently argued that Arsotle’s Ennﬂ. _.”__.‘.EE,..”... _.E. .E i ,n_____“
doctrine of namural fghts, i B Miller, Namwre, fustice, and Right in \u_..._n.a:n T wg__:_rq ._“ﬂ_uﬂﬂ_u_ﬂ
University Press, 1094). Hrian Tiermey has alo “Fﬂ:n.n._. that a E_EH_ rights theary __..::".__._ be
fsermulated in Aristotelion nguage but it was =_J_. _.H :,J_..F..__..«. _.._u___,..__:__un _.__.um..._“_nﬂn..u_ _nw._m_w“"“_“w”. "_.._.._._.H_Fuﬁ
ieq developed, fotin the eardy Middle Ape well before the generally acce :
m”ﬁ__ hal mﬁ:_._ the mnf.._:n_...:__..__“ century, Brian Tiemey, The Iiea of Naswral Rights {Adanta
Geargia, Scholars Pres, 10g7) Chapters 1 and 11, See ﬁ:...u...e,a 2,9 and 4 E_ui...

2t John Finnis, Matural Law and Natrral Rights _"_.....__xm.".:__. Clarendon, 19800 pagim.

1 ‘Alan Gewirth, Reason and Morality (University of Chicago Press, 1978) gu; and Himas
Rights (University of Chicago Press, 1982) Introduction and Chapter 1.
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that makes them applicable to all socicties.?® For Michael Perry
hinally, the idea of hurnan rights is “ineliminably religious” and m:.&w..
solubly linked with Catholic and scholastic versions of natural law.27
rwo Strauss, Michel Villey and Alasdair Maclntyre deny the nc.:-
nection. For the neo-Aristotelians, the political wrmcmo_urna of the
seventeenth century created a radically new moral and political dis-
course based on individual rights which destroyed the classical tradi-
tuon of natural law. Natural rights are creations of modernity and their
brigins are successively placed in the early Middle Ages ﬁ.ﬂm_.:ﬂ.,.m_ the
lourteenth century (Villey), or the seventeenth _”?aunmrnﬂwon
Maclntyre, Shapiro and pretty much everyoue else).?® Again n_.ﬁ,
philosopher credited with the crucial step in the transformation WE.:
:..LE_E law to natural rights varies from William of Ockham to
ﬁ...;sn:.ﬁ, Hobbes or Locke. Behind this periodisation and »nnn,nn_:.T
tion Hes m.#. famous quarrel between the “ancients and Eamnwnm.:
Strauss, Villey and Maclntyre believe that the passage from the
acients to the moderns was catastrophic. For Maclntyre, “natural or
human rights are fictions” inventions of modern Em?mmn&__m_: and
E..n_:_m.w_n discarded.”* Kenneth Minogue, Maurice Cranston and
John Finnis, on the other hand, see this radical change
stage in the process of human emancipation,
Throughout this book, it will be argued that perhaps both the
H.E..E_ﬂﬂ: of historicism and the ahistorical universalism of liberal
nmpnﬁumm. for whom all societies and cultures have been or must be
subjected to the discipline of rights, are wrong, Historicism does not
accepe that history can be judged: for the rights fanatics, history ends
it _”r.n universal acceptance of human rights which tum political
conflict into technical litigation. For the former, the hope of tran-
scendence of the present has been banned while, for the latter, tran-
,mnﬂia.:nn still survives in the outposts of empire in the form _sm the
aspiration to achieve 1 Western-type individualist COnsuwIner society
To defend the idea of transcendence without abandoning the h.._.;nT.

pline of history, we need to re-examine the orie; i
e otigin and trajectory of
natural law. ¢ e

a5 3 necessary

# Fack Donnelly, Undversal Fiuman Righis in T f
JIEK ¥ . an Jeights in Theory and Privtice (Tthaca, Cornell Universit
Press, 1980} 88—106; Louis Henkin, The Age of Rights (Mew York. Columbia C:?wazw
Press, 1e00) Introducton and Chapter 1. - ¥

.n_q?.:.ﬁ._.__.._. ifats (I [ i
Chaptrs m.u._. erty, The flea of Himan Rights (New ork, Owford University Press, 1998

# See below Chaprers 3 and 4.
2 Adasdair Moaclneyre, After Pirtue (London, Duckworth, 1980} 7o
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From this perspective, the next four chapters offer a genealogy of
human rights, in the form of an alternative r_m.E_..‘_.ﬂ a%. natural law, for
which the promise of human dignity and ﬁ_n:: justice has not been
met and can never be fully realised. Our main guides will be L.E. con-
servative political philosopher Leo Strauss, the ﬁmﬁra:.n legal philoso-
pher and historian Michel Villey, and the Marxst EEEQEEH .mﬂ_.#
Bloch. Natural law represents a constant in the history n._m ideas,
namely the struggle for human dignity in freedom against the
infamies, degradations and humiliations im:n.ﬁ_.. on _.._n.oEn by estab-
lished powers, institutions and laws. The political Eﬁ._czcmrau Luc
Ferry and Alain Renaut have accused Strauss and Villey of extreme
anti-modernism and have claimed that their work amounts to a call
for a return to a pre-modern Aristotelian universe. ™ ,._‘r.r. idea of a
return to the ancients is meaningless and cannot be HEH,__EE_,, 1
believe, to our authors. In any case, the premise behind our brief
history is neither the superiority of the past nor the inevitably pro-
gressive present, but the promise of the future. Young Marx wrote
that the task of philosophy is to achieve “a humanised nature and a
naturalised humanicy”. This is also the unfulfilled potential of natural
law and human rghts which, to use Ernst Bloch’s evocative phrase,
expresses the “forward-pressing, not-yet-determined nature of
human being”¥' The re-telling of the history s_..hﬂ,._-EH,.& law tries to
follow Bloch's impulse and tease out of the tradinon its often con-
cealed concern for the unfinished person of the future for whom jus-
tice matters. Natural right was written out of modern #m.,.._,._ because of
its critical potential. Its tradition unites critics and dissidents more

than any other philosophy or political programme. .Zu...:EH lawy 15 too
important to leave to theologians and historians of ideas and the nar-
rative in the first part aims to rescue from 5._” ﬂm&.rﬁ:.mpomn ele-
ments, often suppressed in the “official” histories, which _H_HW.HEEHE
Jaw and contemporary human rights struggles. The substantive E,._F._
methodological stakes are high: is there a place for Eﬂﬂnnmn:nn n
2 disenchanted world? What type of rights and by extension of social
bond can a crdcal attitude adopt after the exhaustion of the great
modern narratives of liberation?

*kk

The triumph of human rights was declared after the collapse of com-
munism. Paradoxically however this coincided with the “death of

¥ Ferry and Renaut, op.cit, supra n. £7, Chapter 1. ; o
M Frpst Block, Nameal Law and Human Digaity (Dennis |, Schoide s (Cambridge

Mlnss, BAIT Press, 1R8] xviil,
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man” as the sovereign centre of the world announced, in the seven-
ties and early 19803, by social theory and philosophy. In that period,
the highly influential thought of Marx, Nietzsche and Freud and
their followers, the great philosophers of “suspicion” according to
Paul Ricoeur, successfully challenged the assumptions of liberal
humanism, “the philosophy of the progressive realisation of the
‘whole man’ throughout history”.** Humanism explores what is
right according to human nature, in its natural dignity or scientific
objectivity and turns “man” into the end of historical evolution, the
standard of right reason and the prin ciple of political and social insti-
tutions. According to humanism, humanity has two unique charac-
teristics: it can determine its own destiny and, secondly, it is fully
conscious of itself, transparent to itself through self-observation and
reflection. Both premises were seriously undermined by the great
critics of modernity. Marx debunked the belief, always a little suspect
to European ears, that irrespective of social and economic back-
ground, people can acquire riches and control their destiny through
the operations of the market. Nietzsche and his disciples Heidegger
and Foucault, destroyed the claim that the enlightenment values of
rigorous method, bourgeois self-reliance and Christian piety could
lead to endless progress, harmonise humanity and its environment
and make knowledge a universal human good. Finally, the psycho-
analysis of Freud and his epigones fatally undermined the belief that
we have mastery and control over our selves. If anything, the “self is
split” and lacking, the creation of forces and influences beyond our
control and even comprehension, From the social and economic
environment to the structures of language and communication to the
unconscious, our century has re-discovered fate in the form of fim-
tude and opaqueness: destiny has been re-interpreted as social deter-
mination or individual necessity and, individual freedom has been
placed in a permanent state of siege, threatened not so much by dic-
tators of left or right but by elements and forces which either have a
constitutive role in the creation of individuals or lurk in the recesses
of self, making themselves known when reason sleeps, in dreams,
Jokes and linguistic slips. “Opaque with regard to itself, and finding
itself thrown into a world founded on other principles, the subject —
thought by early modern philosophy to be the foundation both of
itselfand of reality — was shattered. With it were undermined the val-

*2 Lucien Seve, Man in Marxist Theory (Sussex, Harvester Press, 1978) 65,

|
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ues of humanism: self~foundation, consciousness, mastery, free will,
autonomy. 3

But the announcement of the “death of man™ has been accompa-
nied by the most protracted campaign to re-claim the individual, as
the triumphant centre of our postmodern world and to declare free-
dom, in the form of autonomy or self~determination, as the organis-
ing ideal of our legal and political systems. We have seen this in the
endlessly proclaimed return of (to) the subject, in the importance of
identity and identity-related politics, in the return of morality to pol-
itics and of humanism to law. In liberal jurisprudence, the return to
the subject is evident, on the right, in the recent domination of rights
theories and, on the left, in the moralism of political correctness.
While philosophy and social theory insist on the social construction
of self and on the role of structure, system and language in the organ-
isation of the world, the desire to return to a pristine condition of
selfhood and to re-instate its freedom and propriety, deconstructed
and demystified by the philosophies of suspicion, returned dramati-
cally to law. But can the sovereign subject of rights be squared with
the deconstruction of subjectivity?

This 1s not an idle question. Rights were the first public acknowl-
edgement of the sovereignty of the subject and influenced strongly
the modern “metaphysics of subjectivity”.** The “anti-humanist”
philosophers did not discuss human rights at great length, with a few
exceptions.>® On the other hand, from Adorno to Arendt and from
Lyotard to Levinas, they all commented on the way in which human-
1sm can be turned into the inhuman, its dream of a rationally eman-
cipated society transformed into the nightmare of totalitarian
administration or bureaucratic technocracy. Foucault, Lyotard and
Derrida became repeatedly involved with political and human rights

** Alin Renaut, The Era of the Individual: A Contribution to a History of Subjectivity (M.B,

DeBeviose and F. Philip rans.) (Princeton NJ, Princeton University Press, 1997) xoovil,

** See Chapters 7 and §.

** Michel Foucault is the most obvious. He was equally critical of the philosophy of sub-
Jectvity and of the legal and contractual presentation of power. Foucault argued that the che-
ory of right disguised disciplinary practices and domination and hoped to show “how right
15, 1n a general way, the instrument of this domination — which scarcely needs saying — but
also to show the extent to which and the forms on which right . . . transmits and brings into
play not relations of sovereignty but of domination. My general project has been, in essence,
to reverse the mode of analysis followed by the entre discourse of right . . . to mvert it, to
show . ., how force relations have been naturalised in the name of night”. Michel Foucault,
“Two Lecrures: Lecture Two: 14 January 1976 in Power/Knowledge C. Gordon ed.
(K. Soper trans.) New York: Pantheon, 1980, 95—6. On the other hand, Foucault mere
than many a philosopher was closely and continuously involved with diverse rights strug-

gles,
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campaigns. It looks as if philosophical anti-humanism and the
defence of the human are natural allies. But this linkage of the most
severe critique of humanism with the intellectual and political strug-
gles for .EMEE and equality infuriated Liberals, Alain Renaut m,_
French liberal political philosopher who, with Luc Ferry, s n,,:,
_Hmmn.a a number of ill-mannered political attacks on _“_Emm.”ﬁ_ﬂn.au
ist philosophers, admitted light-heartedly about his accusations that
n._.E:mr we have often insisted on rigorously examining the _“_H,.._EE:
of subjectivity with reference to human rights, we did not mean to
Jjudge all m_o.m&_u__.. philosophies by a sort of ‘litmus test’ that would
measure their compatbility with the 1780 Declaration of the Rights
of Man — posing, as it were, as intellectual magistrates awardin m
tificates of civic responsibility” 3¢ | o
And yet these paradoxical links and superficially unnatural alliances
n.ﬂ:ﬁ._uw_.._EE be explained. This is a main task of this book, “Human
rights” is a combined term. They refer to the human, to _:.h_.:m:d_._..ﬂ or
r:.ﬂuh. nature and are indissolubly hinked with the movement of
_Eﬂ.:m._:m_ﬂ. and its legal form, But the reference to “rights” indicates
their ::E._nmﬁon with the discipline of law, with its archaie traditions
and quaint procedures. Legal institutions occasionally move in tan-
dem with the aspirations of political philosophy or the plans of polit-
ical science but more often the two diverge. The :n_m_:m. of w._m "
entered the world scene when the two traditions came together m,cn
.m:.:.,*. symbolic moment in early modernity, represented _um the v
ings c.m. Hobbes, Locke and Rousseau, by the French _uanu_«.,:nc.,ﬂ._.ﬁw
the Rights of Man and Citizen and by the American G..iwﬂ&a: of
_:n.mnﬁn:nraﬁn and Bill of Rights. The convergence n.;.. : olitical
_urbomomrm and constitution-making established political u_ﬂn_ FM._
modernity, but it was short-lived. Philosophy, law and science soo
diverged and moved in different directions to re-combine again, aft .
the Second World War, in the new configuration of rﬂzﬁmmw ,_.E_ N
S Legal systems are o._.._mﬁ...,.ﬁn_ with the story of their origins, Eam__,_.oE..T
_.\.nn_a:u_ moment E_:_.”:.nnh_.zﬁa them with validity and consistency.
‘eter Goodrich has distingnished between “ideational” and institu
tional sources of law. Ideational sources refer to the claims a le |__
system miakes to “an external and absolute justification m..q legal r -
.:E.E::.m.ﬂ Institutional sources, on the other hand. are nn.... mhi M.mu
verifiable institutions, such as custom, statute, nouu_..__wrno__ E.:M.. _._“._.M._"._..M

._,_u Renaut, op, ¢it., supr n. 33, xoviiL
AT ¥ i
Peter Goodrich, Reading the Laue (Oxford, Wackwell, 1988) Chapter 1,
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dent. The introduction of human nature and its rights in the legal dis-
counse of the eighteenth century marked a new ideational source.
The legal institution with its history, tradition and logic had tw
accommodate the extravagant claims of this revolutionary idea. An
important consequence of this new combination of philosophy, his-
tory and legal practice was that the concept of human nature is pulled
towards two contradictory positions. It is asked to form the principle
of law and politics, in other words, to become the new ideational
source of law, to come before and found the law. But the entitle-
ments of empirical people remain the grant and their concrete nature
the creation of the legal system. Hobbes remarked in the Leviathan
that **Persona in latine signifies the disguise, or onfward appearance of a
man, counterfeited on the Stage; and sometimes more particularly
that part of it, which disguiseth the face, a mask or Visard: And from
the Stage, hath been translated to any Representer of speech and
action, as well in Tribunalls, as Theaters . . . in which sense Cicero
useth it where he saies, Units sustineo tres Personas; Mei, Adversarii &
Judicis” ** People must be brought before the law in order to acguire
rights, duties, powers and competencies which give the subject legal
personality. The legal person is the creation of legal or theatrical arti-
fice, the product of an institutional performance. In the discourse of
human rights, this persona or mask, the creation of law, must be trans-
formed into law’s progenitor or principle, the subject whio comes to
life on the stage of law must also come before the law and support 15
maker. The three persons of Cicero, the “me” or ego, the legal sub-
ject and the judge are the three facets who, fused in one, will form
the holy trinity of the human, the law and its subjects, and create the
ground principle of modern man, father and son, devant la loi, both
before and after the law.*”

In this sense, human nghts are both creations and ¢
modernity, the greatest political and legal invention of modern
political philosophy and jurisprudence. Their modern character can
be traced in all the essential characteristics. First, they mark a pro-
found turn in political thought from duty to right, from dvitas and
communitas to civilisation and humanity. Secondly, they reverse the
traditional priority between the individual and society. While classi-
cal and medieval natural law expressed the right order of the cosmes

reators of

s Hobbes, Leviathan (Richard Tuck ed.) (Cambridge Universiby Press, 1ou6) Chapeer 16,

* Tagques Derrida, "Devant fa Loi™, in A Edaff {ed.), Kafka and the Contemporary Criti!
Perfarmnce; Centenary Readings {Bloomingtan, Indianz University Press) 1989,



20 THE TRIUMPH QF HUMAN RIGHTS

and of human communities within it, an order that gave the citizen
his place, tme and dignity, modernity emancipates the human per-
son, turns him from citizen to individual and establishes him at the
centre of social and political organisation and acuvity. The citizen
comes of age when he is released from traditional bonds and com-
mitments to act as an individual, who follows his desires and applics
his will to the natural and social world. This release of human will
and its enthronement as the organising principle of the world had a
number of important political implications. Unconstrained freedom
can destroy itself. Freed will must be restrained by laws and sanc-
tions, the only limits it understands. These are not intrinsic or inte-
gral to it but empirical and external, Freedom and coercion, law and
violence are born in the same act. It was the great achievement of
Hobbes, the fimst and probably the best theorise of liberalism and
modern natural rights, to realise that when human nature becomes
sovereign and unfettered, it needs as its counterpoint a public power
which shares in all particulars the characteristics of the undivided
and singular free will of the individual and literalises his metaphori-
cal unlimited power. The sovereignty of unshackled will finds its
perfect complement and mirror image in the sovercignty of the
state. The Leviathan is the mirror image and the perfect, all too per-
fect partner of emancipated man.

The road from classical natural law to contemporary human rights
is therefore marked by two analytically independent but historically
linked developments. The first ransferred the standard of right from
nature to history and eventually to humanity or civilisation. This
process can be called the positivisation of nature. Its reverse side is the
— incomplete — legalisation of politics which made positive law the
terrain of both power and its eritique. The second trend, closely
linked with the first, was the legalisation of desire, Man was made the
centre of the world, his free will became the principle of social organ-
isation, his infinite and unstoppable desire was given public recogni-
tion. This twin process determined the trajectory which linked
historically but separated politically the classical discourse of nature
and the contemporary practice of human rights. But human rights are
also the weapon of resistance to state omnipotence and an important
antidote to the inherent ability of sOVerelgn power to negate the
autonomy of the individuals in whose name it came into existence.
Human rights are internally fissured: they are used as the defence of
the individual against a state power built in the image of an individ-
wal with absolute rights. It is this paradox at the heart of human rights
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which both moves their history and makes their realisation impossi-

¥ aw. ... - ol
ble. Human Rights have “only paradoxes to offer”; their energy
comes from their aporetic nature *®

W The phrase comes from a leger of Olympe de Gioages, the author of thie :_.E.
Declaration of the Rights of Woman and Citizen. Joanne Scolt in C.:.:. _m__,:n_,?.i. i __.m__._u.i.
Fiench Fenirtises annd the Rights of Man (Cambridge, Mass., larvard ..L.E;,;..._m Press, 19u6) at
4, uges the expression to deseribe the positon of women in revolationary France, M..__E. pent
i more general: the whole field of human Aghts s charactensed by paradoxes and aporias,
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A Brief History of Natural Law:
1. The Classical Beginnings

Despite wars, genocides, holocausts, the ever more atrrocious and
imaginative ways oppression and exploitation discover, humanity still
believes that a state of individual and social grace exists, even when,
particularly when, the wolfish part of man is at its worse. This quest
for the just society has been associated from classical times with nat-
ural law, the “unwritten laws” of Antigone.

MNatural law is a notoriously open-ended concept and ity under-
standing is clouded in historical and moral uncertainty. According to
Erik Wolf, there have been some seventeen meanings of the word
naturale and fifteen of jus and their permutations lead to some 255 def=
initions of natural law.! But whatever its different meanings, natural
law was for many centuries the capital city of the province of
jurisprudence and political philosophy. Its thinking was profoundly
hermeneutical, it attended to ends and purposes, meanings and val-
ues, virtue and duty. Today nature and law, concepts mnextricably
twinned for most of the Western tradition, have been radically sepa-
rated and assigned to different even opposing fields. Classical nature
has been replaced by a meaningless natural world which has been
draped with the “dignity” of objectivity and the stubbornness of facts.
Its study by the natural sciences enjoys a status and legitimacy which
eludes the social sciences, philosophy or jurisprudence. Nature itself,
however, has been reduced to inert matter, the unresponsive target
for human intervention and control.

The modern laws of nature are universal, immutable and eternal,
a set of regularities or of repeated patterns. The law of gravity or the
second law of thermodynamics are followed in practice, in the sense
that one cannot choose to disobey them. They are there, brute facts,
verifiable or falsifiable logical abstractons deriving from common
observations of natural phenomena. If natural law is of the same

1 Brian Tierney, The Idea of Watumal Rights (Athnt, Scholars Press, 1907) 48,



