i A BRIEF HMISTORY OF NATURAL LAW:

This concept of nature would eventually combine with the idea of

social utopia and provide the radical side of human rights,
*Hd

At the end of this historical journey, it is important to remember that
classical natural law was built on the intrinsic connection between
natural right and justice. The same terms, dikaion and jus, connoted
both the just and the law, and the business of the classical lawyers was
to discover the just solution to a conflict. This linguistic link survives
today in the double meaning of the word justice, as the transcendent
Enmﬁ of law and as the administration of the judicial system. But clas-
sical right was not a moral law that lurks in the human conscience as
2 umiversal superego and places all under the same moral commands.
[t was rather a methodological principle which allowed the philoso-
pher to eriticise sedimented tadition and the Jurist to discover the
Jjust solution in the case in hand. Classical natural law contained a pas-
&H.,_: for justice but it did not coincide with it. Natural right enters the
historical agenda, directly or in disguise, every ume people struggle
“to overthrow all reladons in which man is a mnm_%m_mﬁr enslaved,
abandoned or despised being” . Justice, on the other hand, has too
often been associated with a momlistic, patriarchal attitude, in which
distributions and commutation protect the established order and per-
petuate the inequalities and oppression natural law tries to redress:

Genuine natural law, which posits the free will in accord with reason,
wis the first to reclaim the justice that can only be obtained by strug-
gle; it did not understand justice as something that descends from
above and prescribes to each his share, distributing or retaliating, but
rather as an pctive justice of below, one that would make justice itself
_m::w,mnmmﬂ..,. MNatural law never coincided with a mere sense of jus-
fge,

For those fighting against injustice and for a society that transcends
the present, natiral right has been the method and nacural law has
defined the content of the new. This is the link between natural law,
natural and human rights. But the voluntarism of modern natural law
cannot provide a sufficient foundation for human rights. Its incvitable
intertwining with legal positivism meant that the tradition which ere-
ated natural and later human rights has also contributed to the
repeated and brutal violations of dignity and equality which have
accompanied modernity, like its inescapable shadow.

" Bloch, ap.cit., supa o 11, ooiii-xis.
& ihid., s
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Natural Right in Hobbes and Locke

From Plato’s Republic to early modermnity, philosophy placed the
search for the best polity at its centre. Thomas Hobbes continued this
dition which brought together political thought and legal con-
erns. His early works were general theories of law. The later De Cive
d Leviathan and the posthumous Dialogue changed somehow their
emphasis, in an attempt to create a science of politics which accord-
ing to Arendt, “would make polidics as exact a science as the clock
did for time”, For most commentators, the main achievement of
Hobbes lies in his political theory, which has also been denounced by
others for its authoritarianism and parochialism. If one could analyt-
cally distinguish berween political and legal theory, a difficult task for
that period, it is arguable that Hobbes made a more lasting contribu-
tion to the science of law: in his radically new method of analysing
egal foundations, in his re-definition of the traditional juridical con-
epts of law, right and justice, finally, in his adjustment of traditional
ources and ends of law to the concerns of modernity, The influence
f Hobbes has waned in politics, with the rise of the purer liberalism
Locke and the democmtic taditon of Rousseau. But his re-
nyention of the juridical world remains unsurpassed. We can sum-
narise his contribution by saying that Hobbes is the founder of the
modern tradition of individual rights, the first philosopher to replace
fully the concept of justice with the idea of rights. If this aspect of his
work is understood, legal positivism becomes the necessary accom-
paniment and partner of rights discourse and some of the liberal
_wmun_ﬁﬁw of Hobbes lose much of their validity.

~ Hobbes' revolutionary contribution to jurisprudence is perfectly
tlustrated by the following statement from the beginning of the XIV
Chapter of Leviathan, entitled “OF the fimt and second Naturall
Lawes, and of Contracts”, which is worth quoting at length:

THE RIGHT OF NATURE, which Writers commonly call Jus
Natupafe, is the Liberry each man hath, to use lis own power, as he
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will himsclfe, for the preservation of his own Nature; that is o say, of
his own Life; and consequently, of doing any thing, which in his own
Judgement, and Reason, hee shall conceive to be the uptest means
thereunte.

BY LIBERTY, s understood , according to the proper significarion
of the word, the absence of externall lmpediments: which
lmpedimens may oft take away part of a mans power to do what hee
wauld: but cannot hinder him from vusing the power left him, accord-
ing as his judgement and reason shall dictate to him.

A LAW OF NATURE, (Lex Naturalis) is a Precept, or generall Rule,
tound out be reason, by which a man is forbidden to do, that, which
is destructive of his life, or tketh away the means of preserving the
same; and to omit, that, by which he thinketh it may be best pre-
served, For though they that speak of this subject, use to confound Jus,
and Lex, Right and Law; ver they ought to be distinguuished; because
RIGHT, consisteth in liberty to do, or to forbeare; Whereas LAW,
determineth, and bindeth to one of them: so that law, and Righe, dif-
fer as much, as Obligation and Liberty; which in the same matter are
inconsistent.’

This concise and epigrammatic statement, is a clear declaration and
definition of the modem rghts of man. [t remains unsurpassed in
clarity and precision in the early modern literature of natural nights
and clearly indicates 1ts ontology and theology. Like Leviathan him-
self, this striking statement is Janus-like. It is still in conversation with
the Aristotelian tradition which distinguished between nighe (dikaion,
Jus) and law (nomios, lex) and attributed the dignity of nature to the
former. But Janus' other face looks to the future. Natural right is not
the just resolution of a dispute offered by a harmonious cosmos or

God's commands, It denves exclusively from the nature of “each

man”. The source or basis of right is no longer the observation of nat-

ural relations, philosophical speculation about the "best polity” or the
interpretation of divine commandments but human nature.

How did this change of source affect the relationship between law
and right or justice, the structuring principle of legal activity in the

pre-modern world? For the classics, the law nomos and the nght

dikaion coincide, and justice, another word for right, was law’s object
and end. The two concepts were so closely connected that they were
often used as synonyms, something Hobbes wanted to avoid. Hobbes

1 Thomas Hobbes, Leeiafean (Richard Tuck ed.) (Cambridge Univesity Press, 1906}
Chapeer 14, 01,
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oeeasionally confused the two terms but he also presented the rela-
tionship as a clear evolution from the state of nature to civil sociery.
The Hobbesian state of nature, has no organised community and law,
: “except for the natural law of self-preservation. But ._HE.,.. law is not
“properly law"", In a radical move, which will irreversibly change the
concept of justice, Hobbes identified right with freedom from
law and from all external and social imposition. Laws are not coti-
ducive to right because they restrain freedom. But the law of .r..nwml
preservation is different: it derives from human nature and as such it
daes not impose external constraints or restrict liberty. .
| With this move, Hobbes separated the individual from the social
der and installed him at the centre, as the subject of modernity and
¢ source of law. The classical eradition discovered the naturally right
E_, observing relationships in human communities. For hmﬁcmn and
quinas, jurists could find the model of legal organisation and the
‘answers to legal problems in the natural order of their world. This
arder fell well short of the ideal, but included sufficient elements of
 the perfect polity to give rise to direct philosophical and legal delib-
erations about the just solution. Individuals were naturally social and
olitical and no useful conclusions could be reached without the
bservation of their communities and social interacaons. The start-
ng point of Hobbes, a student of Stoicism and nominalism, was pre-
cisely the opposite. The eye of the observer is no longer trained on
ociety but on the isolated individual in a pre-social state of nature.
‘Natural right is not to be sought in the harmonious order of the polit-
ical community but in its opposite, the natural charactenstics of a
Crusoe-like figure. Human nature, Hobbes believed, has certun
ammon traits, the observation of which will determine what is nat-
‘,.E_E. right. Nature becomes therefore a scientific hypothesis, its law
‘takes the form of observable regularities or common patterns present
in all men, Because human nature is objectively given, reason can
deduce from an observation of the way men actually behave, a series
‘of natural laws that should be followed by the Commonwealth.
Reason has been freed from the metaphysical claims of Stoicism and
Christianity, it is no longer a spirit, does not reside in the soul and
‘does not have much to say about the essence of things. “Reason 1s cal-
culation” writes Hobbes and true reason is part of human nature.® In

3 Holbes, D Corpere, 1, 2,3t 5, CF by nght reason in the natursd state af men, T under-
sstand not, as many do, an infallible faculty, but the act of reasoning, that is, m:.” peculiar and
Inie rtiecinations of ecery man conceming these actons of his, which may either redound

to the damape or beneht of his neighbours", De Cive 1,1 at 16,
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its new role, reason can discover the best means and co-ordinate their
action towards a desired end, This is the calculative, mstrumental rea-
son of the moderns and its task in the field of morals and politics is
not to guide the conscience but to build a science through the obser-
vation of the external world and human nature.

When reason comes to examine human nature and develop the
science of politics, it discovers there desire, reason's negation and
adversary. Indeed, while the first natural law is unrestricted freedom,
the second is the duty to keep promises and the twenty-odd other
laws offered from the observation of human nature refer to passions,
such as gratitude, sociability, moderation and impartiality (the virtues)
or revenge, lack of generosity and arrogance (the vices). The passions
desire, appetite and aversion, are the most powerfil human force:

But whatsoever 1s the object of any mans Appetite or Desire; that is
it, which for his part calleth Good: And the object of his Hate and
Aversion, Bvill; And of his Contempr, Vile and Inconsiderable . . . For
Mozall philosophy is nothing else but the science of what is Gaod, and
Evill, in the convemation, and Society of man-kind. Good and Euill,
are names that signifie our Appetites, and Aversions; which in differ-
ent tempers, customes, and doctrines of men, are different,?

Deesire 1s stronger than reason. When reason confronts it, 1t must
cither acknowledge its impotence or try and recruit the passions to its
own — always endangered — advantage. Desire and pleasure, pre-
sented as instincrual forces or “drives” in the psychoanalytical termi-
nology, acquire central political and legal significance, and turn the
theological nominalism of the medievals into a “scientific” individu-
alism, This radically new concept will provide the idea of individual
rghts, struggling to emerge in the religiously inspired writings of the
scholastics, with a secular and pragmatically fecund foundation, The
centrality of the passions, both empirically observed and metaphysi-
cally asserted as natural, turns the moral philosophy of Hobbes into a
political hedonism and prepares the ground for utlitananism. The
end of law is no longer virtue and justice, but individual pleasure, and
reason is the main instrument to this end. This approach makes nat-
ural nght no longer the fair share of a legal distribution, a state of
things in the outside world, but an essential areribute of the subject.
Right is a power that belongs to the individual, a subjective quality
which logically excludes all duty. This is precisely the basis of the dis-
tnction between law and right: the law imposes duties and does not

" Loviathas, supra n. 1, Chapeer 6, jo; Chapter t6, 110,
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confer powers; this makes it the opposite of right. When night s a

share of social goods, it is always part of relationships, it implies duties

and is by definition limited. New nataral right is the “power of doing

‘any thing”, an unlimited and undivided sovereignty of the self.

When we turn from source to form, natural right is defined as the
“liberty [of man] of doing any thing as he d._E_,.u himselfe E.:.“_ rrwﬁ,
as “the absence of external Impediments”.* Right means doing; it is

| an active state of bodily motion guided by will which, against the

schools, is no longer defined as rational desire but as the “last appetite
in deliberating”,* desire's final state which puts the body u._m:_ its
appetites into motion and, through their action, realises its end n the

“world,® The Cartesian divide between spirit and body is absent here.

Man is treated as a force of nature, an agent of action, .Eg&ﬁ.:mn_ _B
desire and secking pleasure. Liberry is negative; it 15 an infinite
license, a freedom of motion that has no inherent mnﬁ_“m_h_o_um but only
extermal, empirical constraints, most notably in the liberty of other

. men to pursue the same ends or to engage in motion that puts them

on a collision course. : :
The natural anthropology of Hobbes is a concise statement of
modernity, Following a felicitous and now classical presentation of

‘the move from the ancients to the moderns, man is no longer con-

ceived as a mirror of some superior and external reality but as the
lamp, the source and centre of light illuminating the EE.E. Being is
no longer the creation of a divine mm_.. cause :_E..&_Umm it umﬁapn.r
reality as a copy of a pre-cxsting onginal. Man 1§ ﬂqcacmﬂam. his
essenice is to be found in his “doing” and “bodily motion”, he
becomes the creator and cause of actions and the bestower of mean-
ing upon a profane realiry, The self as agent recognises T.E..nm: as the
centre of decision making with a power that springs neither hn”_.._uq.ﬁ
pure emotions nor from pure intelligence. The power G.n..ﬁé is
unique. This power finds its perfect H..suﬂwmm_,_pﬂn__m._: decision. In
ending deliberation and taking a decision, the desiring sl projects
itself in the world and becomes a sovereign agent *.c.a E_uEu_E. Dr an
awtonomous and responsible subject for Kant. Imagination and art,
too, are no longer conceived as F.mna_uﬁhnn.m _m:,.”.h. n._,_bmnns.mm:n
reality of forms, nor 15 the artist a ﬁﬂﬂﬂﬁ.us imitating the Eﬂn_.w
demiowgge. The model of the modern arust is the inventor and

A ibid,, Chapter 14, 91,

3 jhid,, Chapter 6, 44, ) T . _

6 Cheis Traitoundes, “Leviathan-Moly Dick: The Physics of Space”, V12 Law and
Critigue, 123-243, 1007
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imagination, in 1ts ability te co-ordinate the faculties, becomes iself
transcendental. Finally, in the practical realm, agency becomes
central. The subject is enthroned as a free agent, as the immediate
source of acavity and the cause of actions that emanate from it. The
modern self fulfils itself in what he does, our actions express our true
existence, and as a result we can only know what we make,

But the unencumbered desire and action of natural right creates
two difficulties. First, it 1s shared equally by all. “Nature hath made
men so equall, in the faculties of body, and mind . . . the weakest has
strength enough to kill the strongest . ., and as to the faculdes of the
mind, ., . . I find yet a greater equality among men than that of
strength”.? This natural equality of desire and strength has nothing in
common with the classical hierarchical conception of right and of
justice. Traditional political philosophy had claimed that man can
perfect himself in political society and had made duty the primary
moral fact. From Amnstotle to early modernity, the just outcome wis
decermined according to a pemson’s due in a community, suum fus
aiigue tribuendum, In the polis or the dvitas, the natural hierarchy of the
parts of the soul or amongst the various classes provided an order, a
measure which was also the principle of justice. But when nature is
emancipated from the harmonious and hierarchical order of the
ancients, it becomes absolute equality, a terrible equivalence of force,
which knows only the justice of desire and the constraint of force and
law. Secondly, as a result of Hobbes's identification of pleasure with
the good and of pain and death wath evil, morality cannot distinguish
between the different types of pleasures and pains and 15 unable to
create a scheme of values. "The Desires and other Passions of man,
are in themselves no Sin. No more are the Actions which proceed
from these Passions, 6ill they know a Law that forbids them™. It is pre-
cisely this combination of unlimited liberty of action, of equality of
powers and of the moral indifference of desire and its objects that
leads to a “warre of every man against every man’’,

The polideal recognition of desire leads to the primacy of right
over duty. When the individual becomes the centre of the world,
when fear, hate and love® are the only ends of acdon, everyone is
entitled to self=preservation and to the means to achieve it. Each man
is the sole judge of the right means and every action in pursuit of

T Leviathan, supra n. ¢, Chapter 13, 86,

A Hobbes states that what "men Degire, they are also savd eo LOVE: and to HATE those
things, for which they have Aversion. 5o that Desire, and Love, are the same thing”,
Leviathan, mapm n. 1, Chapter 6, 38.
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desire is by nature just. “To this war of every man against every man,
this is also consequent: that nothing can be unjust. The notions of
right and wrong, justice and injustice, have there no place. Where
there is o common power, there is no law: where no law, no injus-
tice”.? The primacy of desire leads to the establishment of civil laws
(leges). Classical and medieval cosmology, the source of natural nght,
assumed a natural hierarchy of spheres and being, Hobbes turns the
cosmology into an anthropology and transfers the hierarchical model
from the universe to human desires. Death, the denal of nature, is
the most natural of all facts, and the fear of death the most powerful
ofall passions. Uncontrolled desire finds its limit in the desire and fear
of the other and in death. The desire of self-preservation makes men
abandon unrestricted freedom in return for the security offered by
the commonwealth created through their contractual subjection to
the Sovereign.'® It is not nature therefore but death, as the negation
‘of nature, which is the most narural and strongest of passions. Death
is the basis of natural law and the target of civil laws. Because equal-

ity is unlimited, because desire is uncontrollable, death becomes the

‘master and the power of the Sovercign must be total and illimitable,
The Sovereign is a “Mormall God”, its only limit is death, the
tahsolute master”. The law is the outcome of desire and of a death
drive which, well before Freud’s discovery, linked law, desire and
mortality. Unlimited passion creates unlimited soverelgnty, violence
and its fear are the ground of law. Both natural right and the state
entrusted with its limited protection are deathbound. As Leo Strauss
put it, in Hobbes “death takes the place of the felos™ '

The impasse created by the free pursuit of desire by equals can only
be broken through a covenant that “erects a Common Power" and

transfers natural right to it. The object of agreement is to

conferre all their power and strength upon one Man, or upan one
Assembly of Men, to beare their pemon; . . . and therein 1o submit
their Wills, every one to his Will, and their Judgements, to his
Judgement. This is more than Consent or Concord; it is a real Unitie
of them all, in one and the same Person, made by Covenant of every
man with every man, in such manner, as if every man should say to
every man, [ authorise and give up my Right of Governing my selfe, to this
Man, or to this Assembly of men, on this condition, that thy give up thy Right
to him, and Authorise all his actions in like manner .. . the BEssence of the

" ibid,, Chaprer 13, 80
10 fhd.
1 Sprygas, Mgl Law and History (Chicage, University af Chicaga Press, 1965} 181,
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Common-Wealth . . . 15 One Person of wlose Acts @ great Multitede, by
matnall Covenants ope with another, have made themselves every one the
Author, to the end he may we the strength and means of them all, as he shall
think expedient, for their Peace and Commor Defence.?

The Sovereign created through the covenant takes the charactenstics
of natural man and his right. The Leviathan has unrestricted power,
his sovereignty cannot be forfeited, he is the sole legislator, himself
not subjected to the law™ and, his rights are indivisible, absolute and
incommunicable. Civil law is “to every subject, those Rules, which
the Common-Wealth hath commanded him, by Word, Writing, or
other sufficient Sign of the Will, to make use of, for the Distinction
of Right, and Wrong; that is to say, of what is contrary, and what is
not contrary to the Rule™. " These laws, following consistently the
earlier analysis, are commands and impositions: “the end of making
Lawes, is no other, but sueh restraint . ., And Law was brought into
the World for nothing else, but to limit the naturall liberty of partic-
ular men”."® The creations of absolute legislative power are necessary
even though they violate the first natural law of unrestricted freedom
because of the uncertainty and insecurity of equal desires and forces.
Civil laws are “properly laws".'® They derive from nature, not as s
spontaneous aceretions, but as artifices: “we have derived civil rules
from nature, which gives us natural laws, through the use of art,
assisted by reason, itself natural but able to transform nature and adapt
to the needs of a world of sin, adjuse them to the circumstances of
social life”.'7 Civil laws are both natural and the outcome of the pub-
lic reason of the Sovereign and, unlike unchangeable natural law,
adapt to social need, evolve and vary. Natural law did not create
property rights, because natural humanity enjoyed resources com-
munally before the fall while, after the fall, uncertainty about goods
dominated. Civil laws are necessary therefore for the creation of
rights. They distribute riches and create proper property rights:

12 Lepiathan, supra n. t, Chaprer 18, 120-1.

12 “For having the power to make, and repeal laws, he may when he pleaseth, free him-
self from thar sabjecoon™, De Cive, VI, 14, at B3 Leviatian, Chapler 26, This s che reason
why Habbes is so hosale to the common law tradition, particulacly the <laim associated with
Sir BEdward Coke that common law i superiot w the law of king and Parlisment. See,
Driglogue between @ Philosopher and o Stidens of the Conunon L of England (], Crospey od,)
(Chicago, University of Chicago Press, too7).

Y Levigthan, supra n. 1, Chaper 26, 183,

1% ihid., 185,

1% jhid.

17 jhbid., 184,

'Obedience to the Civill Law is also part of the Law of Nature™.
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The distribution of the materials of this nourishment, is the constitu-
tion of mine and thine and his; that is In one word propriety; and
belongeth in all kinds of commonwealths to the sovereign power . . .
The introduction of propriety 1s an effect of nﬂﬂ.....:..ﬁ.&n?._ﬂr which
can do nothing but by the pemson that represents i, 1t is the act only
of the sovereign; and consisteth in the laws, which none can make that
have nat the sovereign power. '

Once the Commonwealth has been established, the natural right

that led to its foundation is transferred to the ..Cq&husmnq.om
Souveraign Power". When civil laws, Leviathan's sole responsibility,

are given the task of protecting the rights of individuals, natural law

in 4 final feat of trans-substantiation becomes identcal with cinl law,

“The law of Nature and Civill Law, contain each other, H,E_u are _".u_,
equal extent . . . The Law of Nature therefore is a part of the Civill
Law in all Common-wealths of the world . . . And .n_.ﬁ..nmwhﬂm
Civil law and rights are the secular version of natural _..:._.... Its source
temains the same, a natural reason adapted only to the exigencies of
the secular world: but the practical necessities of civil life amﬂﬁ” lead
to commands which contradict natural law. As a result, after the iden-
Gfication of civil and natural law, justice was radically re-defined:
First, and in keeping with natural law, .;ZH_CM.HHGM 15 1o other :.51
the not Performance of Covenant. And whosoever 18 not .CEEH. i
Just” 2" But secondly, “Lawes are the Rules of Just, and Cu.ﬁ,_mm noth-
ing being reputed Unjust, that is not contrary to some Law - ,___._.._n zmn
end of a long process, natural right was turned into state-given indi-
vidual rights and justice became obedience to the law. The only prin-
ciple of justice is conformity with state laws. ,

At first, contractual consent appears to be the foundation EL
Leviathan and the modern state. But this is a sleight of hand. The pri-
macy of desire leads inexorably to the sacial contract, which presents
society as the outcome of individual freedom and agreement. To be
sure, a covenant based on those premises cannot work unless it is
wurned into the total subjection of all to the commands of the state.
The violence that marked the beginning and the force necessitated by
the fear of death, enters civil law and becomes its ?..w,..ﬂim_u? condi-
tion and supplement. The command of the Sovereign becomes the

¥ ibid., 187.
¥ abid.; t84.
= ipad., Chapler 15, 100
i, Clapter 26, 184
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basis of all authority. Laws are laws because of their source and
sanctions, not because of their reason. The supremacy of state author-
ity murrors the natural freedom of the individual; Leviathan, the per-
fect partner and necessary constraint of the individual, both shares
and inaugurates the individual’s attmibutes. 22

The power of the Sovereign is therefore the result of individual
desire and right. Liberalism, the political philosophy which treats
rights as the fundamental political fact and eventually identifies the
function of the state with their protection, finds its foundational dac-
ument in Hobbes. Rights are natural while duties conventional; they
arise from the contract and, as the contract means total subjection to
the state, they ultimately derive from the will of the Sovereign. Legal
positivism is the inevitable accompaniment of the individualism of
rights. “The Liberty ofa Subject, lyeth therefore only in those things,
which in regulating their actions, the Sovereign hath praetermit-
ted"”,* Burke complained that “the Parisian philosophers . . . explode
or render odious or contemptible, that class of virtues which restrain
the appetite . - . In the place of all this, they substitute a virtue which
they call humanity or benevolence.* But the replacement of virtue
and duty with a right deriving logically from human nature and polit-
ically from the will of the Sovereign had already been compieted in
Hobbes. All the elements of political and legal modernity are present
i Leviathan: individual prior to society; natural and later human
rights based on law’s recognition of desire; the conventional
Sovereign, made in the image of the free individual, whose right
establishes individual right; legal positivism and the centrality of will
and contract, Most of all, we find in Hobbes the internal link
between desire, violence and law.

One could argue, therefore, that the doctrine of sovereignty is a
legal doctrine, because all power and rights belongs to the Sovereign
not through grant or custom but as of right. According to Strauss,
natural public law, the discipline created in the seventeenth century
by Macchiavelli and Hobbes, “lowered the goal of polities”. Classical
political philosophy had distinguished between the ideal of the best
polity and that of the legitimate regime. The latter depended for its
realisation on the practical wisdom of the statesman, who adjusted the
ideal to the exigencies of time and place. Modern natural law answers
the problem of the just social order once and for all.

Strawss, ap git, supra n. 11, t8a fF
ibid.. Chapter 21, 148,
Burke quoted in Suawss, ap.cit, supma oo 1z, o 188
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Though nothing can be immortall, ..__._En_,,. mortals make; vet, if men
had the use of reason they pretend to, their Common-wealths H.Em,_.__..
be secured . . , for by the nature of their Institution, they are n_nﬁvﬂn@
to live, as long as Mankind, or as the Lawes of Nature, or s Justice is
selfe, which gives them life.*?
The new science of politics, based on the dogmatism of _.:.ENNN_E
rights, is almost identical to the legalisation of _u_u_.,,.ﬁ.ni life, 2 It
“intends to give a universally valid solution to the poliical problem

45 i§ meant to be universally applicable in practice” and, by necessity,

it replaces the idea of the best polity with that of _..mmnwﬂﬁ and legiti-
mate government.?’ In legal terms, the study of ends is replaced by
the study of means and techniques, while the rights of the Sovereign,

as distinguished from their exercise, allow an exact definition with-

out reference to the circumstances of their u—_ﬂ:nu:m:“ but “this kind
of exactness i again inseparable from moral nn.:_.._ﬁ_:__." :w_ﬁ_mmm__p_.nm
what is permitted, as distinguished from 5..”:.»" is honourable™.

In the new climate, the main task of ﬂorﬂnm.wmnnﬁna,mﬁ design of
the right institutions. But modern nﬂ:.ﬁ_:ﬂc::_uEE_:m _uﬂE.m :a_m.
relationship to the “best polity” of the classics. The institutions o
modern polines should be so ._.icn..zﬂmﬂm_ that, n.ﬁmcﬁr.ﬁm to Kant,
they should be acceptable even to “a nation of devils™, ms_m...ﬂ by rea-
soned desire and fear. “When commonwealth come to be _m._ﬁo?nﬂ‘
not by external violence, but intestine disorder, the faolt 15 not Em.
men, as they are the matter, but as they are the makers, and nﬂn_.na G}
them” 29 When the business of politics is focused on the efficiency or
legitimacy of power rather than its ends and prudent use, all the char-
acteristics of the Sovereign will be visited on its notional progenitor,
the individual and his human rights. Power can guarantee the m.cﬂa,
order by conquering human nature E..m_ _Esﬁmﬁﬂhm its passions.
The “mortall God"”, created in the imaginary image cﬁ.. man the
“maker”, must now shape man, the “matter”, in its own inage. An
apparent contradiction seems to accompany therefore the creation ﬁ”..,,..
Leviathan. As soon as he is born, he destroys the _an_._ﬂ..h rights of his
progenitor, of the subjects who contracted to create him. Hmw._. EH
jects who voluntarily entered into submission in order to safegua
their rights, must now lay them down and consent to their abolition,

2 "Doctrinaitiam made it fmt appeannce within polidesl _,_._.u__smn__._:.h. — for lawyems ane
altogether in a clas by themselves — in the seventeenth cenmary”, Strauss, opocit., sUpr .

11, 192,
2 ybid., 190,191,
& jhad., 1095,
= [ etathan, supra n. 1, Chapter 29, 221,
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The recognition and protection of natural right prepares its disap-
pearance. To that extent, natural fght is always deferred, a mirage or
heuristic deviee which explains the creation of modern pohitics.

But this is not the whale picture. Even in Hobbes' authoritarian sys-
tem, natural right survives in two forms. It survives, first, in the person
of the Sovereign and in the construction of state power. Sovereipn
right retains all the characteristics of the individual natural right.
Leviathan's unigue and infinite nght is the civil expression of the
absolute right in the state of nature. The Sovereign retains absolute
power both in relation to its subjects and the other Sovereigns in inter-
national law. The subjects do not give the Sovereign a right or power
he does not possess; they simply forfeit their right of resistance. For the
nominalist Hobbes, rights belong only to individuals. Communities,
multitudes, the people as peaple can have no right. For sovereignty to
become aperative and offer its services, it must belong w a singular
subject. This happens twice. First, in the ficton of the artificial per-
sonality, of Leviathan, the crown or the state. Secondly, in the demand
that the real bearer or symbol of sovereignty should be a monarch, a
natural person rather than Parliament or the people. Sovereignty is an
attribute of individuality, its fictitious construction is necessary because
collectivities have no rights.

But the subjects too retain rights. They do not forfeit the right to
selfodefence and to freedom of conscience. More importantly, they
acquire those civil rights which were jeopardised in the state of nature
and upon which the moral legitimacy of the state rests. In particular,
they acquire the right to property. Hobbes inaugurates a legal system
based on the realisation and safeguarding of individual rights. An
individual natural right is both the foundation and the outcome of the
edifice. Conflicting natural rights lead to the pact, which gives birth
to Leviathan, who lays down the law in order to protect and secure
individual rights. Civil law 15 created through the unstoppable
advance of individual nghts, law’s end is the creation of rights. But
these are private rights only. Public rights, rights against the state, are
totally excluded. The creation and enjoyment of private rights 1s
accompanied by an absence of what we now call human rights. The
price for the protection against others is minimal protection against
the state. Private rights are the end and value of the system of law,

which becomes a system of subjective rights, of their preconditions

and consequences: contracts, a strong state and an absolute law.
In this transition from natural dght to individual rghts, the old hnk
with justice was severed, Hobbes defined justice as the obliganons to
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keep promises and to obey the law. The former is necessary in order
to keep the fragile social peace of a society based largely on private
agreements, while the latter is the logical consequence of the lack of
any rights against the Sovereign. Public and private rights, while for-
mally similar, are clearly distinet. The precondition of individual prop-
erty rights is the absence of political and human rights, subjection the
precondition of freedom, This is the wagedy of individualism, miti-
gated by the introduction of democracy but still present in the various
forms of neo-liberalism. Its attempt to establish law and a system of
social reladons on their denial, the isolated individual and his rights,
can easily end up with their frightenig mirror image, an omnipotent
state, which destroys rights in their name. Despite jurisprudential
claims to the contrary, individual and human are often bitter enenies.

*hk

John Locke’s political writings are commonly presented as the carly
manifesto of liberalism and as the opposite of Flobbes” "totalitarian-
ism”. Yet the main assumptions of Locke did not differ radically from
his predecessor. The state of nature hypothesis was again at the basis
of the political constitution. But the status of natural law is ambigu-
ous. Its rules are not "imprinted on the mind as a duty”.*® On the
contrary, conscience is “nothing else but our own opinion or judge-
ment of the moral rectitude or pravity of our own actons” ' Like
Hobbes, however, desire is the mainspring of human nature. “INature
... has put into man a desire of happiness, and an aversion to misery;
these, indeed, are innate practical principles™.” The right to pursue
happiness is the only innate right, it comes before and founds the law
of nature. Men “must be allowed to pursue their happiness, nay, can-
not be hindered”.*

Happiness depends on life and the desire for seli-preservation takes
precedence over the pursuit of happiness when the two come into
conflict. In the state of nature, man is the sole judge of his actions and
“may do what he thinks fit"". It follows that the natural state is full of
fear and danger. Reason wills peace and teaches man what is neces-
sary to that end. The only remedy to the constant conflict of the state
of nature is the establishment of civil society or government, and nat-
ural law is the sum of its dictates as regards peace and mutual security.

L John Locke, dn By Concernivg Himan Understeding P, H. Niddiech (ed.) (Oxford,
Clzrendon, 1u7s), 1.3, 1.

M ibid., 1, 3, 6o,

2 ibad., 1, 3, 12,

- ibid.
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But if reason compels the abandonment of the state of natare, it dic-
tates also the powers of the government. Its supreme principle is that
all power should emanate from the natumal dghts of individuals.
Locke’s social contract was as much one of subjection as that of
Haobbes. Every man “puts himself under an obligation to everyone of
that society to submit to the determination of the majority, and to be
concluded by it". Their “supreme power to remove or alter” the
established government does not extend to the contract of subjection
of the individual to the community and, while the fghe of resistance
survives the contract, it is dormant and qualified. But while the state
of nature appears very similar in Hobbes and Locke, Locke con-
cluded that the dght of self=preservadon leads to limited government.
The best way for safeguarding individual rights 15 to subordinate the
executive to the law, through the medium of the legislature. The
pursuit of happiness and self-preservation requires property and, the
main purpose of civil society should be the protection of property. As
a resule, the legislative body should be elected by the wealthy classes
solely to ensure that the nghts of property were not jeopardised.
The status of property differentiated Hobbes from Locke. While
Hobbes inferred the fandaments of the state of nature from an exam-
ination of the public law of his time, Locke reconstructed human
nature from an observation of the law and the nights of property. The
natural oght to property follows from the nght of self~preservagon
and is not just the right of motion and “doing”. Human nature and
desire are directed at objects, at the things which meet man's desires,
Meat and drink can be used only if eaten, only if they become appro-
priated by the individual. Similarly, all other essentials for sell-
preservation and happiness can be approprated in order to satisfy
man’s devouring right. The right to property is based on the natural
property each man has over his body and skills, his work and pro-
duce. Whenever he makes something with his own labour, he adds
to the object a part of himself and acquires property dghts over it
“Man, by being master of himself and proprietor of his own person
and the actions of labour over it, has in himself the great foundations
of property”.** Admittedly, this natural property dght is limited; in
the natural state, man can appropriate with his labour only what is
uscful and necessary for has self-preservanon and happiness and must
avold needless waste, After the sodal contract, however, and the
introduction of money, all restrictions upon the rght of property are

- Seeond Treatise of Goversnrent (P, Ladlett ed.) (Cambridge Univerity Press, to6o) sec. 44.
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relaxed. Man can now rghtfully and without injury possess more
than he can make use of. The introduction of money makes it plain
that “men have agreed to disproportionate and unequal possession of
the earth, they having by a tacit and voluntary consent found out a
way, how a man may fairly possess more land than he himself can use
the product of".** Civil law allows the possessive individual to amass
as much property and money as he wishes because capital accumula-
tion works for the common good. The day-labourer of England,
Locke remarks, although divested of his natural right to the fruit of
his labour, is better off {feeds, lodges and is clad betrer) than “the king
of a large and fruitful territory” in America.®® It follows that “the
great and chief end therefore of men's uniting in commonwealths
and putting themselves under government is the preservation of their
property”,*” Capitalism is right and just because natural man is the
“absolute lord of his own person and possessions™.

Locke’s teaching on property was much more revolutionary than
his political and constitutional doctrines and had important and
unforeseen effects. The individual becomes the centre and origin of
the moral and political world because he creates and owes value
through his own efforts and is thus emancipated from nature and all
social bonds which predated the contract. Self-reliance and creativity
become the marks of human achievement, acquisitiveness the mark
of self-realisation and dignity. “Understanding and science stand in
the same relation to the ‘given’ in which human labour, called forth
to its supreme effort by money, stands to the raw material . . . all
knowledge 15 acquired; all knowledge depends on labour and s
labour”.?® Labour is the natural means of escape from nature. This
departure from nature through human endeavour leads to happiness
and “the greatest happiness [lies] in having those things which pro-
duce the greatest pleasures”. But since nature cannot be known, no
distinctions can be made either between higher and lower pleasures.
The only guidance in the absence of the summm bonum is the avord-
ance of the swmmum malum. “Desire is always moved by evil, to fly
it” and the highest evil is death. The object of desire and fear coin-
cide. MNarure creates the desire of what it fears most. Labour, the art
imitating nature, shows that the way to happiness is to turn away and
negate nature, And as labour adds value to all things and beings, every

* John Locke, s 0.

N ihid., sec. 41,
¥ ihid., 124.
I Slrausd, o, Cil, SUPR 15 01, 240
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self or thing is malleable and can become the target of conscious
intervention and investment. Man can fashion himself through his
endeavour as much as he can fashion the physical world. The great-
est happiness turns out to be the greatest power to shape and acquire
things. Nature, including human nature, which started as the mea-
sure of all things, ends up being just matter, to be conrrolled,
exploited and shaped either by the selt-fashioning individual or by
the all-powerful Sovereign. The fear and desire of the other are
united in a new social and political system which makes the desifing
individual and the desiring Leviathan the mirror image of each other.

With Locke, the transition from namral law to natural nghts and
from the purposeful cosmos to human nature was completed. The
law’s end is no longer to deliver justice as an objective relation
amongst people, nor is natural right a waming against sedimented
laws and common opinions. Their aim is to serve the individual andl
promote his “happiness”, in other words his desire expressed through
his free will. But that means that individuals no longer pursue virtue
or strive for the good and politics are not interested in pragmatic
approximations and prudent judgments but in the applicanion of
truths. The proliferation of many desires destroyed the good, as it had
done with the one truth. The emptied place of the good was filled by
the (fear of) evil, symbolised by death and broadly interpreted as the
non-achieverment or frustration of desire. Avoiding the bad has
become the end of modemn societies: it is the outcome of the
enthronement of desire as the principle of individual and social
action, The only distant reminders of the old “best polity” are the
various utopias, memories of a communal past and promises of a
future good society, most of them self~conscious about their impos-
sibility. The human rights announced by the great revolutions of the
eighteenth century shared briefly the utopian aspiration. They
extended freedom from the private to the public, unlike Hobbes, and
they supplemented it with equality, unlike Locke. But these moves
were not final or irreversible. The road from the natural rights of the
revolutions to the human rights of our age has witnessed the triumph
of both individualistic humanism and of the cannibalism of (state and
individual) desire. The dialectics of desire inaugurated by Hobbes and
Locke, and sanctified by Hegel and Freud, have turned evil and death
into the greatest fear and desire. Bue evil and its fear cannot replace
the {pursuit of the) good. Human rights are caught in this continu-
aus see-saw between the best and the worst, between hope for the
future and the many oppressions of the present,

N

Revolutions and Declarations:
The Rights of Men, Citizens and a Few Others

The symbolic foundation and starting point of maodernity can be
timed at the passing of the great revolutionary documents of the
cighteenth century: the American Declaration of Independence
(1776), the Bill of Rights (1791}, the French Diécdaration des Droits de
"Honme et du Gitoyen (1780)." Its symbolic closure has been placed at
the fall of the Berlin Wall in 1989. In between, the natural rights pro-
claimed by the eighteenth century declarations mutated nto human
rights, their scope and jurisdiction expanded from France and the
States of the Union to the whole humanity and, their legislators were
enlarged from the revolutionary assemblies to the international com-
munity and its plenipotentiaries and diplomats in New York, Geneva
and Strasbourg, In these rwo long centuries, the revolutionary ideas
both triumphed in the world scene and were violated in the most
atrocious and unprecedented ways.

The principles of the declarations were as revolutionary in the his-
tory of ideas as were the revolutions in the history of pelitics. We can
follow the themes, concerns and fears of modernity in the trajectory
of the rights of man. If modernity is the epoch of the subject, human
rights have painted the world in the image and likeness of the indi-
vidual. The impact of the French Declaration, in particular, has been
profound. The Universal Declaration of Human Rights, adopted by
the General Assembly of the United Nations in 1948, followed closely
the French Declaradon, bath in substance and form.? As a contemn-
porary commentator put it, “the framers of the UN declaration of

I Fora bistory of the French Declarton, see Lyon Funt (@
Human Rights: A Brief Dacnentary Histary [Hostan, Bedford verks, 19000, Gail Schwab nd
John Jeannesey (eds), The French Revolution of 1780 amd dte Tegpact (Weatpor, Greenwood
Pross, 1005,

? See Stcphen Marks, “From the 'Single Confised Page' to the "Decalogue for Six Billinn
Persoms' The Roows of the Universal Declntion of Human Rights in the French
Revaludon”, 2o Human Riphis Quarterly 456—414, 38 401 [2gul).
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1948 followed the model established by the French Declaration of the
Rights of Man and Cinzen of 1789, while substituting ‘man’ for the
more ambiguous ‘human’ throughout™.?

This Chapter will discuss bricfly the eighteenth century revolu-
tionary documents with special emphasis on France. Its main concern
is not with the substance of rights but with their philosophical pre-
suppositions, paradoxes and ambiguities, which were enunciated first
in these documents and eventually came to dominate the world.

The French Declaration starts as follows:

The representatives of the French People constituted in National
Assembly, Considering that ignarance, forgetfulness or contempt for
the fghts of man are the sole causes of public misfortune and govern-
mental depravity, Have resolved to expound in a solemn declaration
the natural, inalienable and sacred rights of man . .,

1. In respect of their rights men are born and remain free and equal.
The only permissible basis for social distinctions is public udlity.

2. The aim of every political association is to preserve the natural and
inalienable rghts of man. These oghts are those of liberty, property,
security and resistance to oppression.*

The Preamble to the American Declaration of Independence, drafted
by Jefferson in 1776, is blunter:

All men are created equal and are endowed by their creator certain
inalienable rights, that among these are Life, Liberty and the pursuit
of Happiness. To secure these nghts Governments are instituted
among Men deriving their just powers from the consent of the gov-
erned.

The French Declaration and the American Bill of Rights have many
similarities, which can be attributed to the common philosophical
influences on the twa sides of the Atlantic. Both documents proclaim
their rights to be universal and inalienable. They both state that lim-
itations and restrictions on the exercise of rights must be introduced
by means of laws legislated by democratically elected bodies. Finally,
they both protect similar rights: religious freedom and freedom of
expression, the security of the person, due process of law and the pre-
sumption of innocence in criminal proceedings. The revolutions
were united in their rthetorical (at least) commitment to a political
systerrt which guarantees freedom and equality. But the two revolu-

3 Lysn Huse, "The Revelutionary Origing of Human Righe” op.eit, supran. 1, 3.
* “Declaration of the Rights of Man and the Citizen” in 5 Finer, V. Bogdanor and
B. Rudden, Conparing Censtilsetiang {Cneford: Clarendon, 1gas) 208-10.

THE RIGHTS OF MERN, CITIZENS AND A FEW OTHERS 87

tions and their documents had also a number of differences and idio-
syncrasies. Both similarities and divergences influenced the future
course of human rights,

1. A BRIEF HISTORICAL COMPARISON OF
FRANCE AND AMERICA

The differences between the political aspirations of the Amencan
War of Independence and the social aims of the French social revo-
lution have been extensively discussed. The aim of the American
documents was to legitimise political independence from Brtain,
while that of the French, the overthrow of the social order of the
ancien régime. The Americans used both historical and philosophical
arguments to support their newly established rights. They claimed,
first, that the natural rights of the declarations were expressions of
divine will and a re-statement only of the traditional liberties of the
“freeborn Englishman”. According to an influential essay by the
German jurist Georg Jellinck, the American Declaration and the Bill
of Rights, despite their apparent novelty, were inspired by the Enghsh
charters of right: the Magna Carta, the Habeas Corpus Act of 1679,
the Bill of Rights of 1689 and the legal fghts to freedom of con-
science and religion recognised in the Colonies since the end of the
seventeenth century.” These historical texts, however, did not con-
stitute general declarations about the relations between subjects and
political power. Instead, they had established remedies and proce-
dures for the protection of predominantly feudal and private rights.
History was complemented by a second naturalist argument,
evident in the Declarations of Virginia of 12 June 1776 and
Independence of 4 July 1776: the rights of man would be established
and best protected, if society is left largely free from state interven-
tion. This was typical modern naturalism. Thomas Paine had argued,
in the Rights of Man,® that the revolutionaries must restrict the gov-
ernment to a minimum and allow the natural laws of commodity
exchange and social labour to operate without regulation or hin-
drance. Men obey these laws, whose action coincides with natural
rights, because it is in their interest, left free, they would lead to a state

5 Grong Jellinek, Lo Dédartion des droits de Phommee et di dtoyen (G, Fardis tana) (Paris,
1901),

& Thomas Paine, The Rights of Map, Being o Ansver o Mr. Burkes Attack an the Frerch
Revalution (H. Collins ed.) {London, Penguin, 106,
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of social harmony, in which governmental intervention would be all
but redundant. The Americans, already pragmatist in outlook,
believed that their declarations were both a restatement and clarifica-
tion of the legal position of their English ancestors and the "common
sense” of the matter. Independence from England would allow saci-
ety to develop its immanent laws, whose workings coincided with
the enlightened self-interest of individuals.

The weight of history was made to support the self-evident nature
of the laws of free market and the potential conflict between histori-
cism and naturalism was resolved, Gordian knot-like: the contradic-
tion between the two approaches was denied and their results were
declared identical. The revolution was not a supreme act of will and
its aim was not to construct theoretically and legislate novel rights. It
simply cleared the ground for the full implementation of existing
laws. These were basically sound and could lead to individual and
social happiness, if the influences distorting them were remaoved.
Thus, while the declaration of rights changed the basis of legitmacy
of state power, their substance remained largely unaltered. American
rights were natural, they already existed and were well-known and
the government's job was to apply prudently pre-existing laws to
new situations.

It France, the American influence was acknowledged in the par-
liamentary debates of July and August 1789 but a sharp distinction
was drawn between the two Declarations. As Rabaud Saint-Etienne
stated in the National Assembly, the first priority for a nation in the
process of being born is to destroy the old order and start afresh by
establishing a new legislative power. As a result, the need to start with
a general declaration of rights was not pressing for the Americans. But
for the French nation, which already existed, the first pniority was to
“constitute rather than just declare the rights since they are an inte-
gral part of the Constitution”.” The different prionitics dictated dif-
forent forms for the two lists of rights: the French prefaced their
Constitution with the Declaration making it the ground and legiti-
mation of constitutional reform, while the Bill of Rights was intro-
duced as a series of amendments to the American Constitution.”

7 Quared in Blandine Barree-Kriegel, Les dwits de Uhameme ot le droit seaturel (Paris, PLULE,
1989 15

" Acrording o Barret-Kriegel, a historfan of the French Revolution, Min France the dec-
laration of tights provided the basis for govemment itself and was consequently drfted
before the constitution", ibid., 35. Cf Hunt, op.cit, supan. 1, 15,
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The central provision of the French Declaration was the right of
resistance to oppression, an expression of the deeply political and
social character of the revolution. As Mirabeau declared in the
Constituent Assembly, the Declaration was not a list of abstract
declarations but “an act of war against tyrants”. ¥ For the French, the
Revolution was an act of supreme popular will, aimed at radically
reconstructing the relationship berween society and state according
to the principles of natural rights. Unlike the Americans, there 15
nothing obvious or common-sensical about this act and its conse-
quences. The ancien régime had degraded nature and corrupted the
constitution and it was the task of philosophy to assist in drawing up
2 rational scheme for the new state, based on the protection of rights.
As Habermas put it, the French believed that when philosophical
insight and public opinion are separated, “the practical task falls to the
philasaphe to secure political recognition for reason itself by means of
his influence on the power of public opinion, The philosophers must
propagate the truth, must propagate their unabridged insights pub-
licly”.'® The Revolution took philosophy to the barricades and, once
victorious, appointed it its chief adviser.

The public and political nature of the Revolution is evident at all
levels. The rights belong to “man” and “citizen” marking a close
relationship between humanity and politics; the difference between
the natural rights of man and the political rights of the citizen is left
unclear; the “Supreme Being” witnesses only and does not legislate
or guide the Declaration, which is the act of the representatives of the
people acting as the mouthpiece of Rousseau’s volonté générale. Finally,
the proclaimed rights were not an end in themselves but the means
used by the Assembly to reconstruct the body politic. Habermas con-
cludes that in America, “it is a matter of sctting free the spontaneous
forces of self-regulation in harmony with Natural Law, while
[France, the Revolution] seeks to assert for the first time a total con-
stitution in accordance with Matural Law against a depraved society

and a human nature which has been corrupted”.!!

* Cruoted in Morberto Bobbia, The Age of Rights (Cambridge, Polity, 1900 &7, CE “The
tone of the Declamtion s apparently abscract, but whoevee examines the individual liberties
livted with a historian's eye, sonn realizes that each one represents a polemical antthesis afa
specific aspect of society and the state at the time”, De Tu giera, Steria el Libenalion
Europea, quaneil in Bobbio, o7, . 34.

™ Jumgen Habermis, Theary ard Pragice (Landon, Heinemann, 1674 88,
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We can detect, in these formulations, the legal expression of the

project of the Enlightenment.'? The new era promised the emanci-
pation of the individual from all forms of political oppression pri-
marily and, potentally, from class or social tutelage. More generally,
emancipation meant the progressive abandonment of myth and prej-
udice in all arcas of life and their replacement by reason. Kant's
Critiques, which launched philosophical modernity through reason’s
investigation of its own operation, defined the Western world-view
as historical progress through reason. Emancipation extends to all
aspects of falsity and oppression, from beliefs and supemstitions to
physical, social and economic needs and insecunities. In political
terms, hberation means the subjection of power to the reason of law.
The Amerncan Declaration adds to emancipation the right to happi-
ness. The “American dream” was already implicit in the foundation
of the American State. This second aim, muted at its inception but
taday as important in the West as emancipation, is the quest for the
good life, in the form of self~realisation or self-fulfilment, It is based
on the belief that individuals are able to develop their innate imagi-
native and creative powers through economic improvement and par-
ticipation in scientifie, literary and cultural life. Emancipation enters
the world stage as a negative principle or defensive weapon against
political oppression and is associated with the value of dignity. Self-
fulfilment is a positive force, based on the presumed human potential
for improvement and happiness. It soon became associated with the
value of equality which aspires to stop domination and enable indi-
viduals to shape themselves and the world. “Liberation and dignity
are not automatcally born of the same act; rather they refer to each
other reciprocally” writes Ernst Bloch. “With economic priority we
find humanistic primacy™.1* Both, however, are underpinned by “the
massive subjecove turn of modern culture, a new form of inwardness
in which we come to think of ourselves as beings with inner
depths™. " If emancipation is grounded on the belief in an essential,
mnpate human nature, concealed and overlaid by madicen and cus-

™ See generally Emnst Cassirer, The Philasaphy of the Enlightcrment (F.C.A. Koclln and J.P,
Pettegrove trans.) (Ponceton M), Princeton University Press, 1968} especially Chapter VI;
Lucien Goldmann, The Philasaply of the Enlightersment (H, Maas tans) [London, Routledge
and Kegan Paol, sg7a).

“ Ernse Bloch, Naseral L and Huran Dignity (D, ]. Schmidt trans.), Cambridge, Mas,,
BALT Press, ToRE) i,

M Charles Taylor, Muliadivralisn: Examining the Politls of Reeognition (Princeton N,
Princeton Universicy Press, 1094) ag; David Harvey, Justice, Nature and the Geography of
Differereee (Oxlond, Blackwell, 1o06) 120-50.
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cself-realisanion makes nature the target of conscious interven-

EELINITE.

- But the two revolutions and their documents were also witness to
two aliernative strategies for the achievement of their ends. The
French is predominantly moral and voluntarist. Human tights are a
form of politics committed to a moral sense of history and a pro-
active belief that collective action can overthrow domination,
oppression, and sufferning. We make our history and we can therefore
Judge it, when we come across flagrant instances of persistent histor-
ical immorality. The agent of history and the definition of oppression
have differed wildly since the eighteenth century: at the collective
end, social revolutionaries, anti-colonial rebels and the NATO
bombers of Yugoeslavia were all involved in political crusades of a
moral character. They are accompanied, at the private end, by char-
ity donors, aid contributors and letter writers to The Guardian and,
t-between, by human rights campaigns and NGOs, The great polit-
ical movements of our era which appealed to natural or human rights
are the descendants of the French revolutionaries: they include the
anti-slavery and decolonisation campaigns, the popular fight against
communism, the anti-apartheid movement, protest movements from
the suffragettes to the civil rghts and from the syndicalist and work-
ers’ movements to the various resistanices against foreign occupation
and domestic oppression.

The American strategy was initially more passive and optimistic.
Certain social traits and laws, allowed free acoon and with some gen-
tle encouragement, will lead inexorably to the establishment and pro-
motion of human rights and the almost natural adjustment between
moral demands and empirical realities. Free markets, legal procedures
and the rule of national or international law can rectify human rights
abuses through their normal operation and impose the principles of
dignity and equality on tyrannical as much as on democratic regimes.
The huge standard-setting enterprise in the United Nations and other
international and regional institutions and the various courts, com-
missions and human rights procedures for supervising compliance
and implementation belong to this second strategy. If, according to
Lenin, socialism was the combination of Soviet democracy and elec-
tricity, for President Carter, the first great exponent of a moral for-
eign policy, human rights are the combination of capitalism and the
rule of law. Their success depends on barristers not barricades, on
reports not rebellions and on protocols and conventions not protests.
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From the morality of history to the morality of law, and from the sig-
nificance of local culture to the predominance of ahistorical values,
all the main human rights strategies and arguments were pre-figured
in the classical declarations, This radical re-conceptualisation of pol-
itics, law and morality had a number of philosophical presuppositions
and immportant consequences, to which we now turn,

11. THE PROCLAMATION OF GROUNDLESS FREEDOM

After the revolutions, every aspect of life was reconstructed 1n accor-
dance with the principle of free will. The early declarations were the
first public expression of the principle and, despite other differences,
the Armerican and French Revolutions were united in their declara-
tory intent. But there is a paradox at the heart of the declarations:
they pronounced the rights of “man” in order to rescue them from
“ignorance” and “forgetfulness” but, it was the act of declaration
itself which established the rights as the ground of the new polity.
How can we explain this paradox?

The political philosophy which paved the way to the revolutions
believed that natural rights express the immanent laws of society
which had been distorted, through lack of representation in America
and the unenlightened attitudes of the ancien régime in France. These
rights promote individual freedom by freeing people to pursue their
interests without consideration for substantive moral values. Sociewy
should be separated from the state and turn into a morally neutral ter-
rain in which free private actvity, commerce, trade and ecconomic
transactions take place. The only restrictions placed upon these inter-
est-maximising individuals should be external: positive law divorced
from virtue both creates the preconditions of freedom, mainly in
contract, and imposes constraints upon individual activity, paradig-
matically in eriminal law, to allow the reconciliation of conflicting
interests. The law of freedom 1s at the same time the law of coercion,
legality may have been separated from morality but has as indispens-
able companion the police, the prison and the gallows.

Here we may discern a first answer to the paradox, The consttu-
tional assemblies introduced a new type of legislative power and of
positive law which, while eoercive, was grounded on the assertion
that it originated from and established individual freedom. The rev-
olution was legitimised by referring back o the natural autonomy of
individuals: their nghts are discovered by the rational insight of the
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French philasophe or the common-sense of the American man of
affairs; this way, they both precede the new order and are its legisla-
tive creations. Whether through the fictitious original social contract
or through the divine derivation and self-evident character of rights,
the coercive power of the state is justified by freely entered agree-
ments or the freely arrived insights of autonomous individuals. The
declarations construct therefore a new polity under pretext of
uncovering or describing it, In linguistic or “speech act” terms, they
are performative statements disguised as constative, The text, the
supreme expression of revolutionary will, acts on the world and
changes it

The classical declarations claim that human rights belong to
“man”. They therefore presuppose logically a substratum or subjec-
tum, “man’’, to whom they are given. But the only ontological or
methodological precondition of modern philosophy is the equally
shared freedom of will, which exists in a pristine form before any
predicate or determination. The self-grounding nature of modern
man means that his empirical reality is constructed out of the pro-
claimed rights on condition that they are presented as his eternal enti-
tlements. “Man” in the abstract, legal personhood at large, needs
these extravagant assertions in order to ascend to the historical stage
and succeed God as the new ground of being and meaning, and
human nature is invented as a retrospective justification for the
unprecedented rights created by the declarations. As Lyotard put it,
“man should have signed the Preamble of the Declaration™.*

But the reverse seems equally valid: it was the National Assembly,
as representative of the French nation, which proclaimed the right of
“man” and, in so doing, ushered “man" onto the world scene. The
essence of “man” lies in this act of proclamation in which he linguis-
tically asserts and politically legislates without any ground or anthor-
ity other than himself. Language performs its world-making power
and establishes a political system based on a self-referential, ground-
less freedom. It is in the nature of human rights to be proclaimed,
because there 15 no one outside historical humanity to guarantee
them. In the act of proclamation, “man” both recognises and asserts
his nature as free will, The revolution is an act of self~foundation,
which simultaneously establishes the bearer of nght and the power of
the legislator, as the historical representative of its own construct, to
create all human rght ex nililo. From that moment, a new declara-

' Jean-Frangois Lyotard, The Differesd (G, van den Abbecle wmns) (Manchester,
Manchester University Press, 1988) 145,
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ton of rights has a common and immutable element that refers to
“man” or human nature and legitimises the legislator and variahle
contents which open new areas of entitlement and free action.

The paradox we encountered is not unique to the revolutionary
documents. [t will accompany many new constitutions and human
rights enactments which depart from the pre-existing constitutional
order. A bill of rights or constitution has two aspects: the enuncia-
tion, the act of declaring (performadve) and, secondly, the statement,
the content of the enunciation (constative). The performative
dimension acts out the assertion of the legislators that they are autho-
rised to pronounce rights and, in doing so, it introduces them. The
specific claims to “life, liberty and the pursuit of happiness”, on the
other hand, state these nghts and give them substance, The first para-
dox quickly proliferates into others which will prevent declarations
and Bills from ever being fully implemented or from grounding a sta-
ble social order. The internal tensions of the original French text are
evident everywhere: in tlhe contrast between man and cidzen,
between principle and exception, between citizen and alien and
between men and women, slaves, blacks, colonials, all those excluded
from political rights. As a result, contradictions develop “in the insta-
bility of the relation between the aporetical character of the text and
the conflicrual character of the situation in which it arises and which
serves as its referent” . '® Similarly, the point of application of the text
s also conflictual. As performatives, the declarations carry out their
work by being put into effect in the future, in 2 myriad of situations
and circumstances, many unforeseen by the constitutional legislator,
many m conflict with its original intentions.'”” Human rights are
future looking and indeterminate, they become actual when the act
of enunciation performs its effects in various settings which, legit-
imised by the declaration, put its specifics into practice. As a state-
ment of enttlements, a Bill of Rights creates a forward-looking
grammar of action and its applications often differ from the always
contested meaning of its sentences.

We will examine below how the performanve character of the
enunciation anchors a series of claims by groups, initially excluded

' Brienne Balibar, "The Rights of the Min and the Rights of the Citzen™, in Musses,
Cluasres, Teas: Studies on Politics and Plilocoply before and after Mare (], Swanson trans) {MNew
York, Routledpe, 1094} 10-39, 41.

" Hane-Georg Gadamer, Treeth and Methed (London, Sheen and Warl, 1975) 324-41;
Crstas Douzinas and Ronnie Warringion with Shaun McVeigh Postredern Jurdspridence: The
Law of Text in the Texts of Law (Losdon, Routledge, 1901) Chapters 2 and 3.
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from certain rights.'® Such claims, if successful, are only indirectly
related to the foundational text. We are faced, therefore, with a par-
adigmatically open text, whose reference is a past noammnﬂ.u:ﬁ_ whose
performance will help decide future uﬂ_ﬂm@mm. Interpreting human
rights law, which means performing or applying a code or grammar
to a conflict, is by definition controversial. The n:&...w.ﬂ.. repetitive
and rather boring American debate on constitutional interpretation
between liberals, strict constructionists and “federahsts”, who claim
to follow the intentions of the founding fathers, is not just about the
politics of interpretation.'” It rather disguises the fact that interpreta-
tion is politics because human rights is politics by other means. Both
origin and destinations of a Bill of Rights are steeped in conflict. Asa
result, the text is more than any piece of literature a model of E&nr
cidability, and more than any party programme a political EEE.EE.
The force of the declarations should not be sought nrr.Emm_mm n
their appeals to fictitious original pacts or divine sources o in the
equally mythical institutional rights of the self-governing and self-
taxing Enghshmen. Indeed, the French declaration makes no refer-
ence at all to a social compact. The declarations create and exhaust
their own legitimacy in their act of enunciation. There is no need to
give any further argument, justification or reason for H.H..__EH genesis
besides the proclamatory act which confers upon the legislators both
the right to legislate these rights and to claim that they already _u&.usw
to all “men”. But while “man” in the abstract or human nature is the
ontological bearer of rights in general, no human right in the ww__m.mﬂ.nr
no right to right has been ereated or developed.® Human rights
involve always specific claims to free speech, security of the person
ete. The ontological ground remains groundless, without substance
and determination, an empty vessel which authorises the legislator
and receives content and predication from historical acts of law-
making. Human rights install the radical contingency of linguistic
proclamation into the heart of constitutional arrangements.

W See Chapter g. o y
1 pichelle Rosenbeng (ed.), Constitutiomalinn, Ideatity, .D_.__q:j_; and Legitimary (Ducham,
Duke University Press, 1004); _just Interpretations (Berkeley, University ot California Press,

rouhl,
20 See Renata Salecl, The Spoils of Freedian (London, Routedpe, tog) 123-7.
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I, THE EMANCIFATION OF ABSTHACT “MAN"

When “man” replaced God as the ground of meaning and action, the
protection of his rights against state power became the legal essence
of modernity. But there are many problems with this “man”, appar-
ent from the beginning of the human rights tradiion. The abstract
“man” of philosophy 15 far too empty. To ground a historical consti-
tution, he must be complemented by other substantive capacities and
characteristics, Man as species existence may be the ground of the
epistemological revolution of modernity, but the political constitu-
uon can scarcely be organised according to such a formal principle.
Law is the termain on which abstract nature acquires concrete form.
The legal subject as the vehicle of legal rights mediates between
abstract human nature and the concrete human being whe travels in
life creating her own unigue narratives and acting them out on the
world. As we will examine in detail below, the recognition of legal
subjectivity is our accession to a public sphere of legal rights, limita-
tons and duties, based on the assumption of a shared, abstract and
equal essence and of a caleulating, antagonistic and fearful exis-
tence,*!

Article 1 of the French Déclaration, repeated almaost verbatim in the
Universal Declaration of Human Rights, states chat all “men are born
equal in rights and in dignity”. Abstract and urmiversal human nature,
the essence of the human species, is parcelled out to everyone at birth
in equal shares, This is evidently a great fallacy. People are not born
equal but totally unequal. Indeed, infancy and childhood are the best
examples of human inequality and dependency upon others, upon
parents, family members, and community networks, within which
human life starts, develops and ends. Once the slightest empirical or
historical material is introduced into abstract human nature, once we
move from the declarations onto the concrete embodied person,
with gender, race, class and age, human nature with its equalicy and
dignity retreats rapidly. This type of affirmative syntax characterises
human rights declarations. Rights theorists argue that such statements
are normative or aspirational and not statements of fact. They should
be read as "all men should become equal 1 rights and dignity”, But
this defence is only partially successful. Rights must be presented as
constatve (as statements of fact) in order to establish their {false) self-

2 See below, Chaptess § and g,
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evidence and legitimise their legislacors: “we are only declaring what
has always been your natural condition and entidlements™. The state-
ment is false but the gap between it non-existent reality and it future
application 1s the space where human rights develop. To that extent,
human nights are a present lie which may be partally venfied in the
fArture,

And that future had and s6ll has to wait. Let us examine, briefly,
the contents of human nature in its county ol origin, France, The
Marquis de Condorcet and a few pre-revolutgonary philosophers
argued that natural nghts belong to the abstract man, because * ‘they
are derived from the nature of man’, defined as ‘a sensitive being . . .
capable of reasoning and of having moral ideas’ "2 But after sex,
colour and ethnicity were added, this abstract disembodied human
nature took a very concrete form, that of a white, property-owning
man. Men represented humanity because their reason, morality and
integrity made them an exact image of the “man” of the declarations.
Compared with this prototype of humanicy, women's "Heeting feel-
ings" and “natural tendencies precluded their ability to live up to the
individual prototype”. Any biological, psychological or social differ-
ence from the male model were interpreted as handicaps and signs of
inferiority:

Maleness was equated with individualicy, and femaleness with other-

ness in a fixed, hierarchical, and immobile opposition (masculinity

was not seen s femininity’s other). The political individual was then
taken to be both universal and male; the female was not an individ-
ual, both because she was pnon-identical with the human prototype
and because she was the other who confirmed the (male) individual’s
individuality, =
As a result, the days following the Revolution were some of the dark-
-estin the history of women.®! Female nature was caught between the
“érernelle malade” of Michelet and the “hysterical woman” of
Charcot and was defined as private and practical, her vocation deli-
cate, fragile and cmotional, indispensable for domestic tasks but

2 Ouoted in Joan Beon, Only Paradoxes to Offer: Frendy Feenindots and the Rights of Aan
(Cambridge Mass., Harvard Universioy Press, 1oo6) 6, For 2 history of women rights, see
P, Hoffman, La Fere dans lo Pensde des Dnnidees (Pars, Oepls, (o770 B, Varikas, " Dioi
naturel, patene fEminine et dgalicd dis sexes”!, Revne Inrernativeale des Rechercher et des Symtlidses
o Saences Socales, 3-4, 1087,

= jhid., 8.

#* Micole Amaud-Duc, “Women Entrapped: from Public MNon-existence to Privace
Proteetion”, in Ax-]. Amavd and E. Kingdom, Womens Rights and the Rights of Men
{Aberdeen University Press, roo0) o,
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totally unsuitable to the exercise of political and legal rights. In
October 1793, the Convention representative Fabre d'Eglantine
denounced women who were chiming citizen rights and were not
“occupées du soin de leurs ménages, des méres inséparables de leurs
enfants ou des filles qui travaillent pour leurs parents et prennent soin
de leurs plus jeunes soeurs: mais . . . un sorte des chevaliers errants,
-« . des filles émancipées, des grenadiers femelles”, 25 Portalis, the
main inspiration behind the Code Napoléon, exalted women's “del-
icate and fine tact, which gives them a sixth sense and which is lost
and does not get perfected, except with the exercise of all the virtues,
finally, their touching modesty . . . which they cannot lose without
becoming more vicious than we, men’.?¢ As late as 1912, the emi-
nent jurist Maurice Hauriou argued that a woman is not a “null” but
a "nonexistent” citizen, like a incestuous or same sex marriage,*"

Women were not given the right to vote, in France, until 1944,
Women's franchise was “the object of a conspiracy of silence, albeit
unofficially, on the part of all the revolutionary and post-revolution-
ary constitutions . . . The pretext is to be found in the substantive ref-
erence in the Code to female nature and the necessities of everyday
life”.2* Similarly, women's rights to education and work were not
recognised until well into the twentieth century and still today they
have not been raised to the full status of humanity or of the “man” of
the revolution. As a contemporary commentator puts it, we cannot
contemplate a declaration of the rights of women because “nous
aboutirions alors 4 la destruction du concept d'étre humain”,?”
Elizabeth Kingdom concludes that “whatever the general critigue of
the 1780 Declaration as a social document, its formal constitution of
the rights of the citizen could not reliably incorporate the “lost
rights” of pre- and post-revolutionary women™ .,

The prototype of human nature was not just male; it was also
white. The French Colonies were populated mostly by slaves at the

25 Quoted thid., 21,

0 Quoted 1bid., 11.

T ghid., 14.

Ao Armaud, “Women in the Boudoir, Women at the Pools: 1804, the History of a
Confinems in &) Amaud and E. Kingdom, Wonen's Rights and the Rights of Men
[Aberdeen University Press, 100} 1,

* . Badinter, L Universalité dos Dvotes de I'Honre daris ung Monde Plusaliste, Strasbour,
Conseil ' Burope, 198y, 2,

* Elizabeth Kingdom, “Gendenng Rights”, in A=), Amaud and E. Kingdom, Wonen’s
Rights and the Rights of Men {Aberdeen University Press, too0) 0o, For definite stitements on
the current feminist positdan on rghts, see Luce gy, Thinking the Differomes (K. Montin
trans (New York, Routledge, 1ooq); Micok Lacey, Llnspeakable Subjects {Oxford, Hare, 1004],
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tme of the Revolution. Slavery was abolished in metropolitan
France, in 1792, and two years later further afield, in an attempt by
the revolutionaries to defeat the Bridsh in the Carbbean, but this was
temporary.®! It was restored by the Empire, in 1802, and was not
abolished again until 1848. Race, like gender equality, was unknown
to the Declaration. As Joan Scott concludes, individuality was racially
defined. “The superionty of white Western men to their ‘savage’
counterparts lay in an individuality achieved and expressed through
the social and affective divisions of labour formalised by the institu-
tion of monogamous marriage”.*?

The historical unreality and emptiness of the concept of “muan
and the related incompleteness and indeterminacy of human rights
discourse were at the centre of their early critiques from right and left.
We will examine below the critiques of Burke and Marx in some
detail, But we can anticipate here their attack on “man”, a5 an all too
concrete abstraction. “l have met ltalians, Russians, Spaniards,
Englishmen, Frenchmen, but I do not know man in general” wrote
the French conservative foseph de Maistre.” Edmund Burke agreed,
rights are a “metaphysical abstraction™  their “abstract perfection is
their practical defect”.® “What is the use of discussing a man's
abstract right to food or medicine? The question is upon the method
of procuring and administering them. In that deliberation 1 shall
always advise to call in the aid of the farmer and the physician, rather
than the professor of metaphysics”.*® Rights are not universal or
absolute, they do not belong to abstract men but to particular people
in concrete societies with their “infinite modification” of circum-
stances, tradition and legal entitlement.

Marx, at the other end of the political spectrum, agreed: “Man 1s
i the most literal sense of the word zoen politikon, not only a social

¥

* CLR. James describes an interesting incident during the session of the Mational
Agsembly which abolished slivery in 1994 A black woman who had regularly attended the
Assembly finted when the aboliton vate was passed, On hearing this, 3 representative aked
that she be admiued to the siting. She was saz next to the speaker with tears in her eyes and
was greeted with appliuse, The Black facobing: Tonssatut d'Cuvertire and the San Diomingo
Revolwtion (Mew York, Vinage, 1980) 1401,

*2 Joan Scott, op. cit., supmn. 22, 11, See Infra part w for the meamment of foreigners in
post=-revalutionary France.

** Quoted in Claude Lefort, The Pelitioal Forms of Modern Socety (Cambridge, Paliey,
1966} 2457,

u;“_mg:._..:_._ Burke, Reffections o the Revolution in Franee (J.GA. Pockock ed)
(Indianapolis, Hacket, 1987), By

3 ihid,, 1os.

% ihid., 83,
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animal, but an animal which can develop into an individual only in
society”, " Their agreement is only partial and follows Adstotle and
Meontesquien, by emphasising the concrete action and historical
provenance of rights. Bue the critique of the abstract “man™ of° nghts
is not simply an attack on their excessive rationalism or their meta-
physical “speculativism”. For Marx, the “man” of the rights, rather
than being an empty vessel without determination, and therefore
unreal, non existent, is too full of substance. The rights of the decla-
rations, under the cloak of universality and abstraction, celebrate and
enthrone the power of a concrete, too concrete man: the possessive
individual, the market orientated white bourgeois male whose right
to property is turned into the cornerstone of all other rights and
underpins the economic power of capital and the political power of
the capitalist class. For Burke and Marx, the subject of rights does not
exist. It is either too abstract to be real or too concrete to be univer
sal. In both cases, the subject is fake because its essence does not and
cannot correspond with real people.

IV, RIGHTS CAN BE GUARANTEED ONLY BY NATIONAL LAW

All struggle against oppression, when successful, divides into the
excitement of newly-found freedom and the urge for order. The
cighteenth century revalutions and declarations were expressions of
rebellion against the old destined to mature, first, into the passion
and, then, into the boredom of the new. But history had to wait
before the potential grew into the actual and natural rights mutated
into human rights, In the meandme, as with most successful revolu-
tions, the emphasis shifted from freedom to law and from nature to
order. Natural rights link the promise of freedom to the discipline of
taw. The institution of rights was not unknown to the ancien reginie,
Private law rights and some protections against administrative abuse
were recognised in civilian France, while the American colonists
enjoyed many of the common law remedies and protections of the
“free-born Englishman”. What distinguished the revolutionary from
earlier conceptions of right was the claim that 2 new type of state
orgamsation was to be grounded on the recognition and protection
ol these rights.

T Kad Mame, Gruedrsse in 1. MeLelln led.), Seleaed Waitings [Oxford, Cxford
University Pres, 1075} 346,
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But here we come across one more paradox. Human rights were
declared inalienable because they were independent of governments,
temporal and local factors and expressed in legal form the eternal
rights of man. If all men share a common human nature, there is no
need to invoke any power for their proclamaton and no special leg-
islation was necessary since all law-making power now emanated
from the sovereign people. Yet, the French Declaration is quite cat-
egorical as to the real source of universal nghts. Let us follow brefly
its strict logic. Article 1 states that “men are bomn and remain free and
equal of right”, Article 2 that “the aim of any political association 15
to preserve the natural and inalienable nghts of man™ and Arcle 3
praceeds to define this association: “The principle of all Sovereignty
lies essentially with the padon. No group, nor individual may exer-
cise any authority that does not expressly proceed from it™. Finally,
according to Article 6, "The law is the expression of the general will;
all citizens have the fght to work towards its creation either in per-
son or through their representatives”.

Rights are declared on behalf of the umversal “man”, but the act
of enunciation establishes the power of a particular type of politcal
assoclation, the nation and its state, to become the sovereign law-
maker and secondly, of a particular “man”, the national citizen, to
become the beneficiary of nghts. First, national sovereignty. The
declarations proclaim the universality of right but their immediate
effect is to establish the boundless power of the state and its law, It
was the enunciation of rfghts which established the nghe of the
Constituent Assemblies to legislate. In a paradoxical fashion, these
declarations of universal principle “perform” the foundation of local
sovereignty. The progeny gave birth to its own progenitor and cre-
ated him in his own image and likeness,

The metonymical relationship and the mirroring effect between
the “sovereign” man of the declarations and the “sovereign” state i
also apparent in international law and politics. The standard presenta-
tian of states in the international scene is of a unitary, free and willing
actor who, like the individual, 15 autonomous and formally equal with
others. International law is littered with analogies between man and
state and its legitimacy is founded on them. Internally, the principle of
popular {or in Britain parhamentary) sovereignty states that the will of
all citizens becomes trans-substantated, through elections, votes and
law-making, into a singular general will which expresses the common
interest of the nation and resembles, in all particulars, the free will of
the individual. Internationally, this free and united will is confronted
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with similar actors and, as a result, all the main tropes of eighteenth cen-
tury political philosophy come into play. The state of nature {absence
of international law}, the social contract (the treaty creating the United
Nations) and the fearful and caleulating attitude to others characterise
also the nature and relations of these oversized individuals.

The key principle of territorial integrity and non-intervention, for
example, 15 presented as the logical outcome of the negative freedom
that states and individuals enjoy equally. In international law,
“[n]ations are regarded as individual free persons living in a state of
nature . . . Since by nature all nations are equal, since moreover all
men are equal in a moral sense whose rights and obligations are the
same; the rights and obligations of all nations are the same”, 2 Every
single trait of the natural man of the declarations has been displaced
onto the state and, undoubtedly, the grand proclamations sound
more realistic in reladon to the autonomy and freedom of action of
the state: “Sovereign man and sovereign states are defined not by
connection or relationships but by autonomy in decision-making and
freedom from the power of others. Security is understood in terms
not of celebrating and sustaining life but as the capacity to indifferent
to ‘others’ and, if necessary, to harm them”.>® Negative liberty and
formal equality lead to the contractarianism of treaties and to recip-
rocal relations between mutually disinterested parties in which “I
observe your territorial integrity (negative liberty) because in doing
so I reinforce a system in which you are expected to observe mine”.*®
International law presupposes a subject similar in all particulars to that
of the declarations. The modern nation-state came to existence and
acquired legitimacy by pronouncing the sovereignty of the subject
and adopting all its charactenistics, In this elaborate hall of mirrors, the
fictions of the free individual and of the all-devouring Leviathan
becanie intimately connected companions and determined the polit-
ical trajectory of modemity. If the declarations ushered in the epoch
of the individual, they also launched the age of the state, mirror of the
individual. Human nights and nadonal sovereignty, the two antithet-
ical principles of international law were born together, their contra-
diction more apparent than real. But we are rushing. Let us return to
the declarations and their effects.

M Queted in Fioma Robinson, “The limit of @ fghs-based approach o intematanal
ethics”, in Tony Evans (ed), Hunse Rights Fifty Years on: A segppraisal {Manchester,
Manchester University Press, 1008) 62,

* V. 5. Peterson and A, Sisson Ryan, Global Gender Iees (Boulder, Westview Pres,

1903} 14
40 jhid., 63.
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[t was not just the state-as-individual that was the other side of the
coin of rights, The legislator of the proclaimed universal community
of reason was none other than the historical legislator of the French
or American nation. “The sovereignty of the nation had just been
asserted at the expense of the privilege of a state or class. And 1t was
impossible to leap beyond that point into the unfolding of history™. ™!
From that point, statchood, sovereignty and territory follow the
principle of nationality. If the Declaration inaugurated modernity, it
also started nationalism and all its consequences: genocides, ethnic
and civil wars, ethnic cleansing, minorites, refugees, statelessness,
Citizenship introduced a new type of privilege which was protected
for some by excluding others. After the revolutions, nation-states are
defined by territorial boundaries, which demarcate them from other
states and exclude other people and nations. Citizenship shifted
exclusion from class to nation, which became a disguised class barrier.

Thus, the universal legislator and the Kantian autonomous subject
turn into a mirage, as soon as empirical characteristics are added to
them. The prnciple of autonomy is created in the moulding together
of the split self and the split communicy that modernity introduced
against the horizon of an alleged universal community, This paradox
was first acted out by the French revolutionaries. The MNational
Assembly notionally split itself into two parts: a philosophical and a
historical. The first legislated on behalf of “man” for the whole
world, the second for the only ternitory and people it could, France
and its dependencies. The gap between the two is also the distance
between the universality of the law of reason (eventually of human
nghts) and the generality of state legislation. From that pomt
onwards, it remains unknown;

whether the law thereby declared is French or human, whether the
war conducted in the name of rights s one of conquest or one of lib-
eration, whether the violence exerted under the atle of freedom s
repressive or pedagogical (progressive), whether those nations which
are not Prench ought to become Prench or become human by
endowing themselves with Consttutions that conform to the

[Peclaradon*

The French Assembly, of course, did not and could not legslate
for the world; what it did was to attempt to make the discourse of

A Julia Kristevi, Natdons witho Nationalton (L. Roudiez trans,) (Mew York, Colombia
Universicy Press, 1903), 26,

%2 Lyotard, op.cit, supm n, 1%, 147. Thiy smtement seems 1o represent also the posr-
Fosovo fate modemity, if one substituces Ametican for French,
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universal right part of the foundation myth of modern France. The
universality of the claims was the reason why to many the French
Revolution seemed to possess the characteristics of a religious upris-
ing. As Toqueville put it, the revolution “seemed more interested in
the regeneration of humankind than in the reform of France™, 3

And yet, by introducing the distinction between human being and
citizen, the Declaration acknowledged the tension between the uni-
versal and the local and accepted its historical specificity. The perfor-
mative contradiction between the declaration of rghts for all
humanity which created the power of the National Assembly to
establish these rights only for the French introduced an element of
exclusion and violence in constitutional politics. From now on polit-
ical legitimacy derives from the fact that the legislator and the
addressee of his commands (the legal subjects) are one and the same.
The essence of political freedom 15 that the subjects who make law
are also law's subjected. Democratic legislation is introduced on
behalf of the citizens whe, in the Rousseauan version of the social
contract, partcipate in the creation of the general will. Bue the law
of the state, despite its generality excludes from the community of its
subjects all those who do not belong to the nation. There is a gap
berween the subject of the statement “we the people legislate norm
x" and of its passive form “we the people ought to obey x”. The first
group consists of the legislators, the voters and those whose interests
are represented in politics. The second includes additionally others,
aliens, immigrants and refugees as well as internal aliens, the “enemy
within™, who are given notice that if they come in contact with the
state, the authority of its law will be engaged. They are subjected to
the law but they are not law's subjects. A necessary dissymmetry
develops therefore between the addressees of the law (subjects, citi-
zens, the nation) and chose others, its secondary and potential
addressees. As Kristeva puts it, “never has democracy been more
explicit, for it excludes no-one — except foreigners” .

Immediately after the French Reveolution, the National Assembly
adopted a decree which allowed the naturalisation of most forcigners
residing in France. Cosmopolitan clubs and newspapers were
founded, foreigners joined the revolutionary army and, in 1792, a
number of foreign radicals and writers were given the honorary title
of French citizen, because they had been “allies of the French

1 Alexis de Tocqueville, Liancien répime et fa rdan (Paris, Gallimard, 1967) Bg,
* Julia Kristeva, Strtngers fo Oherselves (Leon Roudiez wans.) (Columbia University Press,
T L) raw.
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people” and had attacked “the foundations of tyranny and prepared
the way for liberty™.*® They included Priestley, Paine (who became
a member of the National Assembly representing the Pas-de-Calais),
Bentham, Wilberforce, Clarckson, Washington, Hamilton and
Madison,*® But the climate changed dramatically after the first defeats
in the revolutionary wars and the victory of the Jacobins, By 1794,
foreigners were forbidden to stay in Paris and other major cities and
towns, they were excluded from public service, political rights and
public bodies and the property of English and Spanish citizens was
confiscated. Many revolutionary foreigners and cosmopolitan French
were executed during the Terror. “The scaffold ook care of the cos-
mopolitan's lot, while nationalism — perhaps ‘regretfully’ and ‘reluc-
tantly’ — became paramount in both minds and laws”.*" Tom Paine
was arrested in December 1793; he was lucky to avoid the guillotine
and was released ten months later through the intercession of the
American Ambassador who claimed that he was an Amernican citi-
zen.* “It should be noted”, Krsteva dryly concludes “that those
steps [against foreigners] were not as harsh as those taken during the
war of 1914" and pale into insignificance when we reach the war of
1939.4

The elevation of the national law into the only upholder of rights
and the resulting treatment of foreigners as lesser humans, indicates
that the separation between man and eitizen is 2 main characteristic
of modern law. The nation-state comes into existence through the
exclusion of other people and nations. The modern subject reaches
her humanity by acquiring political rights of citizenship, which guar-
antee her admission to the universal human nature by excluding from
that status others with no rights. The eitizen has rights and duties to
the extent that he belongs to the common will and to the state. The
alien is not a citizen. He does not have rights because he is not part
of the state and he is a lesser human being because he is not a citizen.
One is 3 man to greater or lesser degree because one is a citizen to a
greater or lesser degree. The alien 15 the gap between man and citi-
zen. The modern subject is the citizen and citizenship guarantees the

43 hid., 156

¢ Elisan Maraghi, *The Republic's Citivens of Honour" in e78g: An Idea that Clhinged the
Werld, in The UNESCO Coserder, June 1989, 11
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ltis fascinating story is nareated in Alben Mathicz, L Révelution of ler ftrapgers (Paris,
La Renaissance «u Livre, 1928). For a cancise history, on which the present seeoint is based,
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minimum requirements necessary for being a man, a human being,
We become human through citizenship and subjectivity is based on
the gap, the difference between universal man and state citizen.

We can conclude that the “man” of the declarations is an abstrac-
tion, universal but unreal, an “unencumbered” entity stripped down
of its characteristics. As the representative of Reason, he has no time
or place. The citizen, on the other hand is always a Burkean
“Englishman”. (S)he has the rights and duties given to him by state
laws and national tradition, (shhe must be subjected to the law in
order to become law’s subject. As Jay Bernstein puts it, “ritizenship
stands between and mediates the abstract particularity of personal
identity and the abstract univewsality of human rights. Individuals
only have rights in community™.% For those who lack representation
very little is left. The stateless, the refugees, the minorities of various
types have no human rights, When liberal states claim that they abol-
ish privileges and protect universal rights, they mean that privileges
are now extended to a group called citizenry, stll a small minority.
Modern subjectivity is based on those others whose existence is evi-
dence of the universality of human nature but whose exclusion is
absolutely crucial for conerete personhood, in ather words for citi-
zenship.

It may be argued, therefore, that the Declaration of Human Rights
is the precondition of sovereignty and is inescapably intertwined with
legislation. The modern sovereign comes into its omnipotent life by
procliming the rights of citizens, Looked from this perspective,
human rights are attempts to build a pratective principle against
Leviathan, based on the recognition of desire and its erection as a
counter principle to the desire of the state, If modern public law is
the legalisation of politics, human rights are the lepalisation of desire
and their main components mirror closely the characteristics of
Leviathan. The Hobbesian natural right finds its limit in the other and
the absolute other is death. These two principles that appear to be
contradictory, to speak to two totally different logics, are the two
sides of the same coin, Their historical combination could only suc-
ceed in absolute apocalyptic moments, at which a revolutionary class
grasps history and imposes a radical new logic. But this combination
of law and revolutionary reason which can change the root of the
ancient rivers of history is only feasible through apocalyptic violence:

M Jay Bemstein, “Tighes, Revolution and Community: Marx's. ‘On the [ewish
Cuestion” " in Peter Oshorne {ed.), Secialism and the Limits of Libesalisen (London, Veso,
1901} QI—T119, 114.
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man became the principle of politics in a momentary eruption and its
accompanying declarations in France and Amernica. Once the contra-
dictory logic was normalised and put into practice, the two limbs of
the paradox, according to which man can have inalienable rights
when he has no nights other than those granted to him by the sover-
eign, break up and determine two opposing trajectonies. That of sov-
ereignty, legal positivism and utilitarian intervention and, that of a
self-creating desire which is potentially critical of the state and its law.
Positivism is an attack on all principles of transcendence. The radical
project of human rights, while accepting modemity’s rejection of
religious transcendence, insists on the importance of the principle of
transcendence for the reconstructon of historical forms and inherits
the classical task of imagining a political and legal order which is
bevond the here and now.



