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The Triumph of Humanity: From 1789 to 1989
and from Natural to Human Rights

I. THE DECLINE OF NATURAL RIGHTS

It is 2 common historical lesson that victorious revolutionaries turned
rulers can become as oppressive as their predecessors. [t is no won-
der, therefore, that the years following the publication of the great
declarations saw a decline in the popularity of natural rights. The rea-
sons were political and intellectual. Politically, the great monarchies
of the nincteenth century treated natural rights as a dangerous, revo-
lutionary doctrine which could be effectively utilised by the emerg-
ing democratic and socialist opposition movements. The dominant
political forces and social classes of the nineteenth and early twenti-
eth centuries were closely linked with the revolutions of the eigh-
teenth. They had vivid memories of their own victories and
appreciated fully the incendiary potential of naturalist ideas which
had been successfully used against the old regimes in France and
America. As Bentham insisted, these nghts were not just nonsense
and fallacies, they were also mischievous and anarchical.! Their use
in political discourse, during that period, was extremely limited and
they were almost unknown to law, The gradual evolution and cven-
tual domination of a combination of limited democracy and unlim-
ited legal positivism meant that the sovereign people {defined in an
extremely restricted way) could do no wrong. All assertions of
human rights by the groups and classes excluded from citizenship,
women, blacks, workers or political and social reformers, were
dismissed as selfish attacks against the common good and the demo-
cratic will, This was the era of state and cipire-building, of unlitar-
ianism and social engineering, the dme of emergence of nationalism,

¢ Jesemy Bentham, Anarchizal Fallacies; being an exarminatio of the Dediration of Righte ioued

duiring the Frengh Revolution in Jeremy Waldron (ed.), Memsense apon Seilts (Londen, Methuer,
1087) 46-76
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racism and sexism. It was not that these ideas and practices were
unknown before the nineteenth century but they now became the-
onsed and respectable elements of European culture. Individual
rights and the associated legal construints were not part of the first
phase of modernity.

The intellectual reasons for the decline were more complex. We
will examine in the second part the devastating critiques of natural
nghts by some of the finest minds of the late eighteenth and nineteenth
centuries,® Edmund Burke derided their abstraction and rationalism,
Jeremy Bentham their obscurantism and indeterminacy, Karl Marx
their close link with class interests which, despite the theory’s apparent
claims, made them antipathetic to human emancipation. They all con-
tributed to the fatal undermining of the intellectual presuppositions of
naturilism alongside many other factors at work. The most important
intellectual force in law was positivism, The positivist approach and
empiricism, its handmaiden, already dominant in the natural sciences
and triumphant in technology with its many marvels, migrated to law
and the emerging social sciences. As Hobbes had accurately predicted,
the most important political consequence of the positivisation of nat-
ural rights was the emergence of the legislative Leviathan. The power
of free will to shape the world according to its preferences was shad-
owed by the unlimited competence of the state to shape individuals
according to the dictates of raison d’état and political expediency and,
individual freedom was reflected in the legislative and administrative
ability of the state to interfere with and regulate all aspects of social life.
The free and willing individual finds no inherent restrictions to. his
world making power; similarly, the state finds no limits to the scope,
reach and breadth of its sovereignty. The beginnings of all modern law,
which is by definition posited law, can be traced in this mirroring: pos-
itivism, the claim that valid law is exclusively created by acts of state
will, is the inescapable essence of legal modernity, the mirror image of
the claim that the individual legislates the ends and aims of his action
and arranges his life plan through sovereign acts of choice. One could
argue, by paraphrasing Foucault, that the ideal of emancipation was
shadowed by the technology of legislation and the aim of self-
fulfilment by techniques of disciplining the subject and of shaping the
boedy politic and the docile and productive individual body.

The process of positivisation united the major Western legal
systems. In England, John Austin and A. V. Dicey removed all

2 Sec Chapter 7.
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remaining naturalist fallacies from jurisprudence and proclaimed the
absolute primacy of state law. Dicey's classic Introduction to the Law af
the Constitution arrogantly dismissed the ability of the French tradition
with its Bills of Rights and special droit administrative to constrain pub-
lic power. With us “the principles of private law have . . . been by
the action of the Courts and Parliament so extended as to determine
the position of the Crown and its servants . . . The constitution is the
result of the ordinary law of the land . . . the law of the constitution
is not the source but the consequence of the rights of the individu-
als".® Dicey's Victorian combination of English parochialism and
imperial triumphalism expressed a wider turning away mE._.: moral
principle and natural right, seen as metaphysical abstractions ”:,__.._
myths, towards a more pragmatic appreciation of the great cn_n_ns..”._,__
of state power left to its untrammelled resources. Burke's aggressive
traditionalism had finally become the principle of the Constitution.
In the United States, race relations were defined for a century by the
apartheid principle of “separate but equal” which was ser aside as late
as 1954.% The free speech guarantee of the First ______,:.nsm.:.n.zr.%m
most litigated right in the history of the Amencan Constitution,
would have to wait until 1919 for its first outing before the Supreme
Court.® In continental Europe, Hannah Arendt noted that, before
the Second World War, human rights “were invoked in a perfusnctory
way to defend individuals against the power of the state and to shield
them from the social insecurity”, Those jurists and philanthropists
who tried to use human rights to protect minorides “showed an
uncanny similarity in language and composition to that of societies
for the prevention of cruelty to animals”.® And the German legal the-
orist Otto Gierke, writing in 1934, as the Nazis were taking hold,
lamented that in Germany, “natural right” and “humanity” “have
now become almost incomprehensible . . . and have lost altogether
their onginal life and colour™.” ) .
This process was facilitated and accelerated by the transformation
of political philosophy and junsprudence into political science, the

I ALV Dicey, Introduction 1o the Study of the Lawe of the Constitution (London, 1885; 1oth
edn, tosy) with introduction by E.C.S. Wade, 1gi—y.

4 Broum v, Boand of Eidu of Topeka 347 LIS, 483 {194q). The judicial part of tie sinsg-
pie for desegreyation is told in Richard Kluger, Simpite fustize (London, Andre Dieutsch, 1977}

5 Eehipneh v, Dheited Steres, 240 ULS. 47 (10103,

o Hannah Arende, The Origins of Totaliteianisn (San Diego, Harvest Books, G729,
a0a. .

T Oo Gierke, SNatural Law asd the Theory of Sodety (minslated with Introducton by
Fenest Baker) (Cambridge, Cambridge University Press, 1034) 201-2.
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turn of history into the philosophy of history and by the evolution of
grand social theory. Hegel, Comte, Durkheim, Marx, Weber and
Freud replaced the earlier interest in individual rights with an exam-
ination of the social processes and structures which shape subjectiv-
ity and action. As the creator of sociology, Auguste Comte put it, the
spirit of the rights of man

was useful in demalishing old feudal-military policy and in exploding
the myth of divine nghts by insisting on the rights of man. But it was
totally incapable of projecting any positive conceptions ta replace
those it had destroyed; every so-called liberal principle was in fact only
a “dogma” created by trying to crect some criticism of the theologi-
cal into a positive doctrine, c.g., the dogma of liberty of conscience —
mere abstract expression (like metaphysics), of the temporary state of
unbounded liberty in which the human mind was left by the decay of
the theological philosophy.®

In this intellectual climate the idea of society was invented, it was
given priority over the individual and became the main object of sci-
entific inquiry. Durkheim’s collective conscience, Marx's primacy of
the economic over the moral aspects of historical development and
Weber's process of rationalisation delivered severe blows to the nat-
uralist idea, which had placed individuals and their rights higher than
societal claims or had asserted that society was the outcome of con-
tractual agreements. Societics were no longer seen as the product of
deliberate individual action nor was the protection of natural righes
thetr main task. As historian Joan Scott put it, “by the end of the
nineteenth century, the individoal was defined by social theorists not
in opposition to the social or society, but as its product™.? For the
emerging social theory, structure became politically and cognitively
more important than agency, individuals had low epistemological
value and were the wrgets of multiple external determinations and
internalised constraints. The newly liberated individual soon became
the object of disciplinary power and his putative sovereignty and
right gave way to technigues of normalisation, '®

An important effect of this theoretical turn, was the creation of the
concept of ideology. Ideology was defined either as false conscious-

" The Pasitive Biilosophey of Avgucte Comte (Harsier Martineas od. and trane,) {London,
3rd ed,, 1893) Val. 2, 51,

" Joan Seoet, Only Paradexes to Offer; Erench Femintiis and the Rights of Man {Cambridge
hass., Harvard Universicy Press, 1096), 10,

' Michel Foucauly, Disdpline and Pusich: The Bieeh of the Prison (Harmondsworth,

Peoguin, 1o7ol; Michel Foucault, The Fiistery of Sewealiny, Valume & An ligroduction
(Harmoendsworth, Penguin, 1981).
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ness, which could be corrected by science, or as a set of ideas repre-
senting narrow, sectional interests but claiming the dignity of the um-
versal. Natural nights became a prime example of ideological illusion;
against their absolutst pretensions, they were now seen a3 conven-
tonal and interested discourse of the most dubious character. Re-
interpreted ideologically, natoral rights turned from eternal into
historically and geographically local inventions, from absolute into
contextually determined, fom inalienable into reladve to cultural
and legal contingencies. WNo longer the basis of society or the main
purpose of ity action, natural rights became disputed enttes, objects
of historical analysis and ideological debunking, The new momlity
was a moralicy of groups, classes, parties and nations, of social inter-
venton, legal reform and uolitarian caleulations, Natural nghts were
reduced to the scrapheap of ideas, their relevance exhausted with the
end of the Napoleonic adventures. They placed no obstacle into the
path of power and could be removed or resticted at will in order to
promote state purposes and social engineering,.

Hegel's philosophy of history, although antithetical to utilitarian-
isin1, further undermined natural nghts. The historicist reaction to the
French Revolution had insisted that all knowledge is situated and can
be acquired only within clear historical constraints. The historical
horizon cannot be transcended, because it forms the absolute presup-
position of all understanding. Hegel radicalised historicism; while
Burke had argued that the attempt to resolve fundamental philo-
sophical problems from a transcendent perspective was absurd, Hegel
turned this tnsight into the spirit of history. The elaim that the ratio-
nal, the actual and the real had finally coinaided in the Hegelian sys-
tem meant that the quest for wisdom had finally been transformed
into wisdom ieself and that the search for the “ideal pelity™ had come
to an end.'" When Hegel heard, from his study, the fury of the bat-
tle of Jena, he famously declared that he saw in Napoleon “reason on
horseback”. MNapoleon's and “reason’s” defeat led Hegel to diagnose
the completion of the system closer to home and to idenafy it with
the Prussian State. Either way, the spint had been incarnated in his-
tory and reason had subjected power to the demands of right. Rights
had triumphed in the Rechtstaat and there was no need to fight for
thetr realisation any longer.

Mataral rights passed away alongside the abstract man of the
eighteenth century whose nature they had defined. When an idea or

" Leo Stauss, MNageral Lawe and History (Chicago, University of Chicago Press, 1064) 13,
But tee Chapter 10 fora response to this citicism from a Hegelian position,
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concept 15 entrusted in the hands of historians or sociologists, its vital-
ity has been lost, its usefulness has migrated from history to histori-
ography and its excitement displiced from political battles to
academic disputes. Even more, when an ideal becomes law and a dis-
sident movement governmental legitimation, it often turns into its
opposite. As the great philosopher E. M. Cioran put it, “the man
who proposes a new faith s persecuted, unal it is his turn to become
4 persecutor: truths begin by a conflict with the police and end by
calling them in; for each absurdity we have suffered for, degenerates
nto a legality, as every martyrdom ends in the parageaphs of the Law
.. . An Angel protected by a policeman — that is how truths die, that
is how enthusiasms expire™.'?

Radical natural law, on the other hand, from the Stoics to carly
modernity had used nature as the marker of the future in the present
and had always suspected the reduction of right to the rational or the
real. As Heidegger put it, from a different perspective, “higher than
actuality stands possibility”.'? What i8 cannot be true or self-
identical, because at the heart of the present lurks what 15 still to
come. But the historicist rejection of natural right meant that

all right is positive right, and this means that what is right is deter-
mined exclusively by the legislators and the courts of the vadous
countries. Mow it is obviously meaningful, and sometimes even nec-
essary, to speak of “unjust” laws and “unjust” decisions. In passing
such judgements we imply that there is a standard of rght and wrong
independent of posiove rght and higher than positive nght: a standard
with reference to which we are able to judge of positive right. Many
people today held the view that the standard in question 1 in the best
case nothing but the ideal adopted by our society or our “civilisation”
and embadied in its way of life or its institutions - , , [Fthere {s no stan-
dard higher than the ideal of our society, we are uttery unable to take
a critical distance from that ideal, '

The loss of the critical ideal and the legal wanslation of the utopian
perspective had catastrophic effects. The road between the demise of
natural rights in the nineteenth and carly twenteth centuries, and the
recent pronunciations of the final tdumph of human rights, passes
through two world wars, a huge number of local wars and innumer-
able atrocities and humanitanan disasters. It 15 lit by the fires of the
Holocaust,

12 BE. M. Cionm, A Shert Fistory of Decay (- Howard mans.) (Lendon, Quarter Books.
1944) 74

13 Martin Hetdegger, Heing and Tinte (Mew York, Harper and Row, 1o62) 63,

19 Stmiuss, op.cit, supran. 11, 2-1,
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11. THE IRRESISTIBLE RISE AND RESISTIDLE WEAKMESSES
OF INTERNATIONAL HUMAN RIGHTS

Human rights entered the world scene after the Second World War.
The history of their invention has been repeatedly and exhaustively
told and will not be attempted here.!3 Its symbolic moments include
the Nuremberg and Tokyo Trials, the signing of the Charter of the
United Nations (1945) and the adoption of the Universal Declaration
of Human Rights (1048). Following these foundational acts, the
international community launched a long campaign of standard-
setting. Hundreds of human nights conventions, treaties, mnnﬁﬂﬁ.c:m
and agreements have been negotiated and adopted by the United
Nations, by regional bodies, like the Council of Europe and the
Organisation of African Unity, and by states.'® Human rights diver-
sified from “first generation” civil and political or “negative™ rights,
associated with liberalism, into second generation, economic, social
and cultural or “positive” rights, associated with the socialist tradition
and, finally, into “third generation” or group and national sover-
eignty rights, associated with the decolonisation process. The first
generation or “blue” rights are symbolised by individual freedom, the
second, or “red” rights by claims to equality and guarantecs of a
decent living standard, while the third or “green” rights by the right
to self-determination and belatedly the protection of the environ-
ment. But what lies behind this apparently unstoppable proliferation
of human righus?

The most obvious change in the transition from natural to human
rights was the replacement of their philosophical ground and institu-
tional sources, The belief that rights could be protected either
through the automatic adjustment of the entitlements of human
nature and the action of legal institutions, or through the legislatve
divinations of popular sovercignty, proved unrealistic, As Hannah
Arendt put it “itis quite conceivable that one fine day a highly organ-
ised and mechanised humanity will conclude quite democratically —

¥ Amongst many, see the following theoretically minded mtroductions (o the history
and phiosophy of human oghts: Louls Henkin, The Age of Rights (Mew York, Columbii
Liniversity Press, 1900); Morberto Bobbio, The Are of Rights (Cambridge, Polity, 1ol Jack
Dannelly, Universal Hunsae Righes in Theery and Practice {Ithaca, Cornell Univericy Press,
b},
u:.u., The most comprehensive compendium of the fast proliferating intermational law of
human rights, see lan Brownlie (wal), Basie Doannents on Hurean Rights (Oxford, Clarendon,

1404).
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namely by majonity decision — that for humanity as a whole it would
be berter to liquidate certain parts thereof™'.'? Her statement, phrased
as a prediction, has already become a terrible historical fact, The
“market” of human dignity and equality did not conceal a “hidden
hand™ and people voted and still vote for regimes and parties deter-
mined to violate all human rights, as the examples of Hitler's
Germany and Milocevie's Yugoslavia show. If the French Revolution
and the first proclamation of rights were reactions against monarchic
absolutism, the international law of human rights was a response to
Hitler and Stalin, to the amrocites and barbarities of the War and to
the Holocaust. In this latest mutation of naturalism, humanity or
civilisation was substituted for human nature, the Frenchmen of the
D¥éclaration were enlarged to include the whole humanity, inter-
national institutions and law-makers replaced the divine legislator or
the social contract and international conventions and treaties became
the Constitution above constitutions and the Law behind laws. An
endless process of international and humanitanan law-making has
been put into operanion, aimed at protecting people from the puta-
tive assertions of their sovereignty. To paraphrase Nietzsche, if God,
the source of natural law, is dead, he has been replaced by inter-
national law.

The higher status of human rights is seen as the resule of their legal
universalisation, of the miumiph of the universality of humanity. The
law addresses all states and all human persons qua human and declares
their entitlements to be a part of the patnmony of humanity, which
has replaced human nature as the rhetorical ground of rights. And yet
human rights declarations have little value as a descrptive tool of
society and its bond. The French and Amencan revolutionaries were
aware of the gap between their universal claims and their local juris-
diction and used it to legitimise their acaons. International legislators
have lost that historical awareness and discretion. Comparing their
documents with those of the cighteenth century is like comparing a
Jane Austen novel with its period costume adaptation for television.
“It was clearly understood” said an American delegate to the San
Francisco conference which drafied the UN Charter “that the phrase
“We the Peoples’, meant that the peoples of the world were speaking
through their governments at the Conference, and that it was because
the peoples of the world are deternuned that those things shall be
done which are stated in the preamble that the governments have

17 Mrendr, op.cit, supr o, 6, 200,
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negotiated the instrument”™.'® The rhetorical organisation of this pas-
sage is instructive because it represents admirably the logic of inter-
national human rights. What the “people” have determined is what
the governments have expressed and negotiated and what has been
put in the Charter, State power, public and private domination and
oppression have been dissolved in this perfect chain of substitutions:
peoples and states have finally merged and the governments or the
international organisations speak for both, as there is no other way for
that mythic beast, the “people of the world”, to express iself.

Every state and power comes under the mantle of the international
law of human rights, every government becomes civilised as the "law
of the princes” has finally become the “universal” law of human dig-
nity. But this 15 an empirical universality, based on the compentive
solidarity of sovereign governments and on the pragmatic concerns
and calculations of international politics. The variable universalism of
classical natural law or the Kantian universalisation acted as regulative
principles: they gave a perspective from which each particular action
could be judged, in theory at least, in the name of the universal. The
empirical universality of human rights, on the other hand, is not a
normative principle. It is a matter of counting how many states have
adopted how many and which treaties, or how many have intro-
duced which reservations or derogations from treaty obligations.
When normative universality becomes a calculable globalisation, it
turns from a lofty, albeit impossible ideal, into the lowest common
denominator of state interests and nvalres, The community of
human rights 1s universal but imaginary; umiversal humanity does not
exist empirically and cannot act as a transcendental principle philo-
sophically.

Universal positivised rights close the gap between empirical realicy
and the ideal left open by the French split between man and citizen,
despite its obvious problems. A state that signs and accepts human
rights conventions and declarations can claim to be a human rights
state. Human rights are then seen as an indeterminate discourse of
state legitimation or as the empty rhetoric of rebellion; it can be eas-
ily co-opted by all kinds of opposition, minornty or religions leaders,
whose political project is not to humanise oppressive states but to
replace them with their own equally murderous regimes.

I Leo Pasvolsky in Committes on Foreign Reladons, The Cluerter of the Liweired (Nations
Hearings quoted in Morman Lewis, "Human rights, law and democnicy in an unfree world”
in Tomy Evans (ed)), Human fights Fifty Years on: A reappraisal (Manchester, Manschester
University Press, 1084y 88,
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Let us now turn from foundations to institutions, The weaknesses
and inadequacies of international law, particularly when faced with
individuals, are well-known. Traditionally, the law of “civilised
princes” had no interest and gave no locis standi to ordinary people,
This has certainly changed since the adoption of the Universal
Declaration, but the conceptual problems remain. First, human rights
are still predominantly violated or protected at the local level, They
were created as a supenor or addinional protection from the state, its
military and police, its political and public authorities, its judges,
businesses and media, These are stll the culprits or — rarely — the
angels. [rrespective of what international institutions say or how
many treaties foreign secretaries sign, human rights are violated or
upheld in the street, the workplace and the local police stadon. Their
reality 15 Burkean not Kantian. Even at the formal level, the provi-
sions of national constitutions and laws are much more important
than international undertakings.

This leads to a related point. Human rights treates and codes are a
new type of positive law, the last and most safe haven of a suf gesers
positivism. Codification, from Justinian to the Code Napoléon, has
always been the ultmate exercise of legislatve sovereigney, the
supreme expression of state power. We examined above, how the
carly declarations of rights helped bong into legitimate existence
the sovereignty of the nation-state with its accompanying threats and
risks for indvvidual freedom. Something similar happened with the
post-war expansion of international law into the human rights field.
Mational sovereignty and non-intervention in the domestic affairs of
states were the key ponciple on which the law was buile, from the UN
Charter to all important treaties, While the major powers fought
tooth and nail over the definitions and priorities of human rights, thev
unamimously agreed that these rghts could not be wsed to pierce the
shield of nadonal sovereignty. Human rights were a major tool for
legittimising nationally and internationally the post-war order, at a
point at which all principles of state and international organisation had
emerged from the War seriously weakened, The contradictory prin-
ciples of human rights and national sovereignty, schizophrenically
both paramount in post-war international law, served two separate
agendas of the great powers: the need to legitmise the new order
through its commitment to rights, without exposing the victorious
states to scrutiny and criticism about their own Aagrant violations, As
Lewis put it, “the debate about human rights and the upholding of
human dignity, was in reality a process of re-legitimation of the prin-
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ciples of sovereignty and non-intervention in the domestic amm:.m af
sovereign states, The most powerful states, through the human dm:mﬁ,
discourse, made their priorities the universal concern of others™.™

Once again human rights were a main way for underpinning the

power of states,

Law-making in the huge business of human rights has been taken
over by government representatives, diplomats, pohcy advisers,
international civil servants and human rights experts. This is a group
with little legitimacy. Governments are the enemy against whom
human rights were conceived as a defence. Undoubredly, the atroc-
ities of this century shook and shocked some governments and ﬁ.arq_..u
cians as much as ordinary people. But the business of government is
to govern not to follow moral principles. Governmental actions in
the international arena are dictated by national interest and political
considerations and, morality enters the stage always late, when the
principle invoked happens to condemn the actions a.w a political
adversary, When human rights and national interest coincide, gov-
ernments become their greatest champions, Bue this is the exception.
The government-operated international human rights Jaw is the best
illustration of the poacher turned gamekeeper.®”

Problems in law-making are confounded by difficultes in inter-
pretation and implementation. The international mechanisms are
rudimentary and can scarcely improve while national sovereignty
remains the paramount principle in law. The main method is the
drawing of periodic or ad hoc reports about human rights violations;
the main weapon, adverse publicity and the doubtful force that
shame carries in internadonal reladons. There are vanious types of

1% porman Lewis, ibid,, 89, For the relationship beoween damestic palicies and inter-
national acticudes, see PLG. Lauren, Power snd Prefudice: The Politice and Diplomacy of Rucial
Diserimiination {Oxford, Westview Press, 1006 (2nd edidon]).

M An extreme illustrtion of this problem existed untl 1098, in the most succesful
buman rghts machinery, the Buropean Human Rights Convention, While the Copvention
provided fora semt and 3 fully judicial body {the Commission anil the Court), the final deci-
sion it cases not referced 1o the Court was tken by the Comimittee of Ministers. fis a resulr,
many politically controversial cases were left to the Ministess who, often, mther thin accept
the decisions of the investigatory Commission put them on hold. The problem was corn-
pounded by the faet chat the individual who had lasnched the nE.:_u_uE.n wias 1ot entited o
refer the case 1o the Conrt for final deeermination. This has changed widh the inplencit-
tion of the 11th Protocel o the Conventden and the merging of Commision and Court.
Bt the members of the new unified Conre are sl nominated by the governments and,
from past experience, are reluctant to vote against pereeived natonal imeress, ":.n_....ni. iy
of the new appointees to the new Court are former diplomais or civil servant giving e o
serious doubis aboue their independence. It may sound impossible bur, unless governments
are removed from the running of human tights instiugons, these will have lide legtinsaey.
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reporting: monitoring, the most common, is carried out usually by
volunteers and experts around the world under the auspices of the
UN Human Rights Commission. “Special rapporteurs” appointed by
the Commission draw up reports about specific areas of concern, like
torture, or about individual countries with a poor human rights
record, Under another model, states are invited to submit periodic
reports about their compliance with certain treaty obligations, to
committees created for that purpose (the most famous being the
Human Rights Committee under the International Covenant for
Civil and Political Raghrs).

Weak implementation mechanisms ensure that the shield of
national sovereignty is not seriously pierced, unless the interest of the
great powers dictates otherwise, as recent events in the Balkans have
proved. The war crimes tribunal for the former Yugoslavia issued,
early in its life, indictments against Karadjic and Mladic, the genoci-
dal leaders of the Bosnian Serbs. But the International Force for
Bosnia has not been allowed to take steps to arrest them. In a sym-
bolic illustration of the status of human rights law, the Force has been
authorised to arrest them, if they happen to come across them, but
not to seck them out.2! Finally, in a few instances international courts
or commissions investigate complaines by victims of human rights
abuses and conduct quasi-judicial proceedings against states. But the
jurisprudence of human rights courts is extremely restricted and
dubious and its rapid changes in direction confirm some of the worst
fears of legal realism: barristers appearing before international bodies
such as the Furopean Court of Human Rights quickly learn that it 1s
better preparation to research the political affiliations of the govern-
ment-appointed judges than to read the Court’s case-law. It 1s well-
known that changes in the political orientation of the appointing
governments are soon reflected in the personnel of international
human rights courts and commissions,*

1A similar outcame followed the indictment of Milosevie during the Kosovo war. As
President Clinton admitted afie the end of the war, the NATO Kasova force bus not been
authorsed o arrest Milocevic and his srecipnment is not smminent.

2 Oply the Buropean system follows o fully-Aedged judicial procedure and has 3 devel-
oped case-law. Even in Burope, however, for most {its extstence the Strasboury organs
dectared “admumible” wnd examined fewer that 3% ofall tie applications submitted to them.
This percentage has slightly increased since the admission of the Eastern European states in
the ninetics, The junsprodence of the Earopean Commission and, even mare of the Court,
has followed the political views of the appai governments which have ensured chat their
nominees are idealogically sympachetc to their views. For a considered view al the potifical
priontics and methods of human dighty conrts and institutions, see Rolindo Gaete, Hionan
Rights and the Limits of Critical Reason (Aldershot, Drartersorch, 1po3) Claprees 6,7 and
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In this light, the creation of a permanent war crimes tribunal
acquired increased significance. A treaty setting up an International
Criminal Court (ICC) was adopted in Rome by representatives of 120
countries, in July 1998, The Court will have junsdiction over war
crimes and crimes of aggression, crimes against humanity and geno-
cide. It will replace ad hoc war crimes tribunals, like those of
Nuremberg, Tokyo, Yugoslavia and Rwanda and will be in a better
position to defend its actions from the standard concism that inter-
national criminal liability amounts to a particularly vindictive case of
“victors' justice”. Undoubtedly, all measures which remove human
rights and their administration {rom governments, the main villaing of
the picce, are welcome. Independent judges, sensitive to the plight of
the oppressed and dominated of the world and appointed for long
periods with security of tenure, are better qualified to judge war enm-
inals than diplomats and ad fior governmental representatives.

This is not the place to examine in detail the many criticisms of the
use of criminal responsibility as a method of promoting human rights,
nor of the specific shortcomings of the treaty of Rome.* A few gen-
eral comments are, however, necessary. The symbolic value and the
emotional force generated by war crime prosecutions are undoubt-
edly considerable, particularly for those on the “right” side of the con-
flict which led to the erimes. But as we know from domestic
experience, the individualisation and criminalisation of polinies has
rarely ended political conflict. Similarly, one suspects that not many
wars or atrocities were prevented because leaders feared for their fate,
if defeated, and, not many dictators were deterred by Nuremberg or
will be deterred by Pinochet's sojourn in Surrey, Criminal punish-
ment, like all individualised legal procedures, is likely to have little
effect on massive human rights violations, particularly if the minimal
media coverage of the Yugoslav War Crimes Tribunal and the non-
existent of the Rwandan one are an indication of popular interest.

One incident in the process of setting up the ICC deserves men-
tion, The United States was the greatest enthusiast for setting up the
tribunals for Yugoslavia and Rwanda, When it came to negotiations
for the criminal court, however, the American position was reversed.
The Americans fought hard, using threats and rewards, to prevent the

® Henry Sweiner and Philip Alston, futermational Hieen Riphts tn Conteocr (Uxtord,
Clarendon, roo6) Clapeer 15 review the debate leading to the establishmnent of the Courn.
For early criticisms of the Treary of Rome, see Steve Tully, "A vain Coneeit? The Rome
Statute of the 10 and the Enforcement of Human Righs", 11 Wig & Cinel 1954, 16-20:

Morten Pergsmio and David Tolbert, "Refections on the Stature of the ICC", 11 Wig &
el 1099, 214,
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universal jurisdiction of the court.?* They claimed that the court
would be used for politically motivated prosecutions against
American soldiers when, as the world's last superpower with global
interests, they invade or intervene on foreign soil. The Americans
med to restrict the court’s jurisdiction to nationals of states which
lave ratified the treaty, something which would have undermined
the premise behind the new court. David Scheffer, the American
representative, stated that, if the conference approved universal juris-
diction for the court, the United States would “actively oppose™ it
from its inception.® The conference, anxious to include the major
international military power in the treaty, seriously restricted the
court’s powers and weakened its independence, but did not give the
absolute guarantee that no American soldier would ever be brought
before the court. As a tesult, the WUnited States was one of seven
countries, which included Irag, Libya and China (states which
American foreign policy has often demonised), to vote against the
final and much compromised version.

The United States usually promotes the universalism of nights. Its
rejection of the world criminal court was a case of cultural relativism
which took the form of an imperial escape clause. It was also an
implicit admission that war crimes and atrocities are not the exclusive
preserve of “rogue” regimes®® It should not surprise us.
Universalism, domestically and internationally, comes with an opt
out facility. This is not just a question of the hypocrisy of power; a
claim to universality can be made, if one power at least is not covered
by it and is able to define the parameters of the universal. This was
France in the early modern order and the United States in the new
world order.

[11. HUMAMN RICHTS AND STATE HYPOCHISY

The history of human rights has been marked by ideological point-
scoring and intense conflict between Western liberal and other

28 UG troops will quit, allies warned”, The Geuardion, July 1o, 1908, 1.

el interest brings court into contempt”, The Giardiae, July 14, 19009, 15,

* Qeeent historography has shown that atrocites are & comman ocourmence i wars anil
have been committed by allied forces in both world wan and in Viemam. See Joanna
Bourke, An Dntinate History of Killing: Face fo Faee Killing in zoth Century Warfare (London,
Giranta, 19g0) Chapter 6, The concern was therefore to avoid having American soldicr tried
for amocities by an international body and oy them, if necessary, under Amercan military
and criminal law, a5 in the case of Colonel Catlan after the My Lai massacre,
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conceptions of human dignity. Both problems were evident from the
inception of the international human rights code. The ideological
colours of the Universal Declaration were evidently Western and lib-
eral, The members of the preparatory committee were Mrs Eleanor
Roosevelt, a Lebanese Christian and a Chinese. John Humphrey, the
Canadian Director of the UN Division of Human Rights, who was
asked by the committee to prepare a first drafi, recalls that the
Chinese member suggested at a party that he should “put [his] other
duties aside for six months and study Chinese philosophy, after which
[he] might be able to prepare a text for the committee”. Humphrey
prepared the text, which was substantially adopted by the commities,
but his response to the suggestion indicates the Western artitude
which eventually became the universalist side of the debate in oppo-
sition to cultural relativism: “1 didn't go to China nor did [ study the
writings of Confucius” 27 The traveanx préparatoires he used to prepare
his draft came, with only two exceptions, from Western English
language sources with the American Law Institute submission a main
influence.?® Only one of the seven principal drafiers was not
Christian and, as Stephen Marks remarks, “the level of the group [of
drafters] as philosophers and moralists falls short of their eighteenth
century predecessors”.??

Humphrey thought that his draft “attempted to combine human-
itarian liberalism with social democracy,”® The social democratic
component of the Declaration consisted in a number of economic,
social and cultural rights which, according to Antonie Cassese, “con-
siderably reduced the impact of Western ideas by securing approval
for some fundamental postulates of the Marxist ideology.”™" That is
not how the Soviet delegate saw it, for whom the Declaration was
just "a collection of pious phrases”. The Soviet bloc and Saudi Arabia
abstained from the final vote in the General Assembly, while South
Africa voted against. But the Soviet position was not unique. Similar
sentiments have been expressed by the American representative to
the United Nations during President Reagan’s administration, who
called the Declaration “a letter to Santa Claus” and, by US
Ambassador Morris Abram, who addressing the UN Commission on

25 john Humphrey, Humsn Bights and the United Natons (Epping Dowker, 1w} 2.

28 3bid., 32.

2* Marks, “From the ‘Single Confised Page' to the 'Decalogue for Six Billion Persons';
The Roots of the Unbversal Declaration of Human Rights in the Frenel Bevoluton”, 20
Hennitn Rights Quartesly 490 (1ue).

3 Humphrey, op.cit., supr o 27, 40.
M Antonio Cassese, Hupgn Rights in @ Changlag Word {(Cambridge, Polity, 1900) 44.
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Human Rights, dismissed the nght to development as "dangerous
incitement” and “little more than an empty vessel into which vague
hopes and inchoate expectations can be poured”.*

Following this inauspicious beginning, human rights became a
main ideological weapon during the Cold War, The battlelines were
drawn around the superiority of civil and political over economic and
social rights. As a result, the attempt to produce an inclusive and
binding Bill of Rights was abandoned and two separate covenants
were drawn and eventually adopted, m 1966, some eighteen years
later. Human rights, following Western priorities were hierarchised,
The Civil and Political Rights Covenant creates a state duty “to
respect and ensure to all” the listed rights (art. 2, ICCPR). The
Economic and Social Rights Covenant 15 much more flexible and
equivocal: member states undertake “to take steps, individually and
through international assistance and co-operation . . . with a view to
achieving progressively the full realisation™ of the Covenant rights
{art. 2, [CESCRY). 5till, while the Americans have taken a leading role
in setting standards and use human rights violations to criticise ather
countries, it took twenty-six years for the United States to ratify the
Civil and Political Rights Covenant, forty years for the Genocide
Convention and twenty-eight for the Convention against racial dis-
crimination. The State Department publishes annually huge country
reports on human rights practices.* Congress has not ratified, how-
ever, the Economic and Social Rights Covenant, the Convention
banning discrimination against women and, it is the only country,
with Somalia, that has not ratified the Convention on the rights of
children, In April 1999, human nghts organisations led by Amnesty
International launched an unprecedented appeal with the UN
Human Rights Commission, asking it to take action against human
rights abuses in the United States. “When we use international
human rights standards, then clearly the US is failing the test daily”
stated Amnesty Director Andre Sané launching the appeal. Human
rights groups point to a consistent pattern of violations which include
unchallenged police brutality, the treatment of asylum seekers, prison

3 Quoted in Noam Chomsky, “A letter 1o Sant Claus”, The Times Higher Edwation
Supplerneni, 1 February tugu, 23, Moam Chonuky, The Uhnbrele of US Power (MNew York,
Seven Stores, 19040,

8 mach more modest Briosh annual report on human nights was published for the fist
tume by the Deparunent far Intemational Development, in April 1998. Part of new Labour's
cal” foretgn policy, it was compared “in style and format [to] a big public campany
anmouncing its resuls”, with “upbeat” tone and “corporie and glossy” mood. The
Cnardian, Apnl 22, 1908, 11,
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conditions and the death sentence and explain that these and other
violations “disproportionately affect racial minorities”

But the United States does not have exclusive rights to hypocrsy.
During the Cold War, any criticism of human rights abuses by the
communist states was followed by a ritual Soviet denunciation of
British policies in Northern Ireland and of American racism, and a
similar approach has been adopted by many developing countries
after the fall of communism. The Europeans and their Union have
not fared much better. In 1997, the EU launched an imtiatve enti-
tled 2 “Human Rights Agenda for the New Millennium™. A com-
mittee of sages or “wise men” was asked to draw up @ set of Europein
human rights policies to mark the soth anniversary of the Universal
Declaration. A group of academics and human rights actvists was
convened, as part of this initiative, under the auspices of the
European University Institute, to draw up detailed reports on various
human rights concerns and advise the sages. At a meeting of the advi-
sory group held in Florence, in October 1997, as part of the pro-
gramme, a respectable researcher presented an early draft of the
report he had been asked to prepare on the work of European
“supervisory bodies”. The rapporteur proposed to look into the
European Convention of Human Rights, the European Convention
against Torture and the reports of the European Commission against
Racism and Intolerance and summarise problems identfied by the
respective organs. At that point, the European Comumission repre-
sentatives strongly objected to the inclusion of a report of this kind,
although it would be based on official, published and widely avail-
able materials. The Brussels official funding the luxurious conference
threatened to withdraw the funding, prompting a delegate to inquire
whether she could wait untl after lunch. It became clear, during
heated exchanges, that the official political purpose behind the
“agenda” was to present a rosy European picture, to link aid and trade
to Western human rights priorities and to give European representa-
tives in international bodies something to say, as one delegate put it,
when Europe was (justifiably allegedly) eriticising others for human
rights violations and was (unjustifiably) attacked n return for apply-
ing double standards. The exercise was not about washing European

M A mpesty orges curh an US Thuntan rights abuse’ ", The Guandian, Apral 14, 1099, 9.
It i noticeable that the Buropean Court of Human Rights has maled that the conditions af
detention in Amedcan death rows amount o a violtion of Adicle 3 of the Convention
wliich prahibis torture, inhuman and degrading weanment. Seering v. LIK (198g) 10 EHRIL
430,
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“dirty linen™ in public but, about showing how seriously Europeans
view human nghts,

The respected researcher and a few academics found the posicion
of the Brussels officials unpalatable. The metaphorical lunch was
saved, however, through a rather strange compromise: the researcher
would be allowed to present the report but, instead of cataloguing the
violations under an alphabetical hist of European states (which was
thought unacceptably crinical), he would present them thematically
thus minimising the embarrassment of the culprits. After this inci-
dent, it was no surprise that the publication of the final report of the
sapes was accompanied by controversy. It was widely reported that
European governments moved before publication to downgrade
proposals that the European Union should set up a special depart-
ment headed by a new commissioner to co-ordinate human rights
work throughout Europe. References to the inhumane and degrad-
ing treatment of detainees and details of deaths of asylum-seekers in
police custody in the initial report were deleted from the final ver-
sion. But the report did conclude, despite the efforts of the Clarer-
pinching eurocrats, that Europe’s “strong rhetoric on human rights 1
not matched by the reality™. 23

If idenlogical point-scoring is the symbaolic prize behind human
nghts conroversies, made and market-penetration is often the real
stake. An interesting example comes from the fourishing Sino-
Western relations, These were allegedly seriously disrupted, after the
Tiananmen square massacre of hundreds of protestng students in
May 1989 and the widespread repression of dissidents which still takes
place in China, But this coohng of relations lasted for a limited period
and normal relations were soon resumed. [t has been repeatedly
reported that every time a Western leader visits Beijing, lists of well-
known dissidents are handed to the Chinese authorities. “Cynical
diplomats say it keeps the human rghts lobby quiet at home, From
time to time, China earns diplomatic credit by releasing a big
name’.*® China has been particularly adept in using trade deals to
avoid international opprobrium. As a result, no resolution criticising
Chinese violations has been passed by the UN Human Rights
Commission. Similarly, the British Government, despite its “ethical”

B “Europe's human nghts cheroric at odds with realing®, The Guandisn, October 10,
1y, The final repore “Leading by example: A Homan Rights Agenda for the Eeropean
Unipn for the Year 2000 s published in Philip Alston, *“The European Union and Human
Bights” {Oudford University Press, 19o0) appendix.

* "The price of disent”, The Guardian, May 31, 1909, Ga.
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foreign policy, went ahead, in 1997, with the deal to sell Hawk .ﬂ.na
to the genocidal Indonesian regime of President Suharto during
whose long and repressive reign half a million East Timorese were
killed, As an opposition politician put it, “other governments will
give Robin Cook pretty short shrift, if he goes around the world .ﬁ.n-
wring them about human rights when they know the DBntish
Government has issued eighty-six new export licenses [for arms] to
Turkey and twenty-two to Indonesia [between May 1997 and L..”;._:_
1998]"".%7 According to recent revelations, the United States trained
the Indonesian military, including an elite anti-insurgency force
involved in East Timor massacres until late 1998 despite the official
suspension of the programme after earlier massacres in 1991. mw:.&:
too made a significant contribution to Indonesian military training
which was suspended a few days before the UN peacekeeping force
arrived in East Timor.%®

The fashionable moral turn in the foreign policies of Western gov-
ernments, which characterised the late mineties, indicates that the
symbolic capital of human rights has increased in the West. Clinton,
Blair and Shroeder, despite their differences, claim to be united in the
pursuit of ethically informed international relations. But we have lit-
tle evidence of such a turn, which is historically and theorencally
improbable. American and British-led NATO was prepared to _E..F.
mulitary action against lrag and agunst the Serbs over Kosovo, while
little protest was heard about the killing of some 250,000 Kurds by
Turkish forces over the last twenty-five years, the genocide of the
people of East Timor by Indonesian forces for over thirty years, or the
ethnic cleansing of Serbs from Croatia. Saddam Hussein and Slobodan
Milocevic are old-time dictators steeped in Cold War anti-American
rhetoric. Successive Turkish governments, on the other hand,
whether military dictatorships or democracies supervised by the
armed forces, have always been strongly pro-American and a valued
ally in the sensitive castern Mediterrancan. Similarly, the [ndonesian
dictator Suharto had been a reliable Western ally and major anti~com-
munist force in south-cast Asia, until he was overthrown by the daily
protests of people who took to the streets for months, despite being
killed and maimed by the dictator's security forces.

These discrepancies give nse to crincisms of the hypocrisy or cyn-
icism of the great powers. But these accusations would be valid, if

¥ *Rabin Cook's tour of the global badlunds™, The Guardios, April 22, 1098, 6.

36 135 aided butchers of Timer”, The Obsenver, Seprember 10, 1900, See sbo John Pilger,
“Under the influence™, The Grardion, September 21, 19909, 15
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one accepted, counterfactually, that foreign policy is guided by the
consistency of Kantian moral principles. To paraphrase Richard
Rorty, if that was possible, moral foreign policy, like ethnic cleansers,
would wash the world clean of prejudice and oppression. But the
moral claim is either fraudulent or maive. Experience tells otherwise:
human rights, like arms sales, aid to the developing world and trade
preferences or sanctions, are tools of international politics used,
according to the classical Greek saving, to help fends and harm ene-
mies. Every good diplomat boasts that principled consistency in for-
eign affairs is impossible in practice, undesirable in negotiations but
indispensable in the public presentation of policy. Moral consistency
requires the existence of a common international and transcultural
morality which would underpin policy initiatives to the satisfaction
of humanity’s conscience, But none of these elements exists or can
come about in inter-state relations. As Noam Chomsky put it, “the
sophisticated understand that to appeal to legal obligations and moral
principles is legitimate, but as a weapon against selected enemies”.??
The criticism of hypocrisy is valid, therefore, only in relation to
governmental claims that foreign affairs can be guided by ethies or
human rghts. The foreign policy of governments is interest-led and
as alien to ethical considerations as the investment choices of muld-
national corporations.

[t is therefore unconvincing to present the sui generis positivism of
government-legislated international codes, government-appointed
comimissions and politically motivated enforcement mechanisms as
the remedy for the positivism of national law, its persistent inhuman-
ity and its divorce from ethics and justice. People are sall murdered,
tortured and starved by national governments, laws and institutions,
The greatest crimes by and against humanity have been carried out in
the name of nation, order or the common good and there is no con-
vincing evidence that this is likely to come to an end because human-
ity has been declared sacrosanct, The Rousseauan droits de [horune
and the Burkean “nghts of the Englishman” were the legal facet of
the enlightenment promise of emancipation. They have clearly
proved insufficient and their international re-statement cannot be the
sole answer to man's inhumanity to man,

¥ Chomsky, op.cit, supra 6. 32, 24

EROM 190g TO tulg i20

IV, HUMAN RIGHTS AND THE USE OF FORCE

These criticisms have acquired great urgency in the wake of the war
over Kosovo, the first war officially conducted to protect human
rights. According to Tony Blair, this was a just war, promoting the
doctrine of intervention based on values, while Robin Cook declared
that NATO was a “humanitarian alliance”. The war gave us the
opportunity to witness and evaluate these claims and the recent eth-
ical turn in western foreign policy in full acdon.

Throughout history, people have gone to wars and sacrificed
themselves at the altar of principles like nation, religion, empire or
class, Secular and religious leaders know well the importance of
adding a veneer of high principle to low ends and murderous cam-
paigns. This is equally evident in Homer's [liad, in Thucidides’ chill-
ing description of the Athenian atrocities in Melos and Mytilene, in
the chranicles of the crusades and in Shakespeare's historical plays. In
the most famous passage of the Peloponnesian War, the defeated
Melians argued unsuccessfully that, if the Athenians slaughtered them
after winning in battle, they would lose all claim to moral superior-
ity and legiimacy amongst their allies and citizens. For the pragma-
tist Athenians, however, a limited genocide would give a clear lesson
to their wavering allies and would be of great political value, unlike
the moral and humanitarian position. The Athenians compared ter-
ror and moral principle according to their likely effect, chose the for-
mer and provided an early example of realpolitik, Stalin’s turn to the
Orthodox patriarch and his use of religious themes in the defence of
the Soviet fatherland against the Nazi attack in 1941, despite decades
of religious persecution, was a good illustration of the moral and
metaphysical turn often taken by pragmatic or scared dictators. The
theory of the “just war”, on the other hand, developed in the Middle
Apes, was an attempt by the Church to serve Caesar without aban-

doning fully its pledges to God. ™™

0 The contemporary religions theory of just war hos 3 number of components: force
abiozld be used to defend unjust aggression; there should he proportionality between hanms
intheted through the use of force and ends hoped we carpets chosen should be military;
foree should never be an end in imelf [t s arguable thae vwo elements of the definidon of
Just war {the second and thard) were missing in the Kosove war, The churches, with some
reservations, elther supparied the war or remained silent. After the end of the war, 3 report
by the Church of England's Board of Secial Responsibility stated thar the "scale of the
human tragedy has created the perception that NATO s acton precipitated emher than pre-
vented the human catistrophe”. “Church of England questons alr campaign”, The
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The cynicism of the powerful is well-known and has been treated
with wry smiles by writers and poets. Shakespeare as much as Brecht
was fascinated by the way in which the hawks of war put on the
fleece of moralist and preacher, better to persuade soldiers and cin-
zens about the value of dying and killing for the cavse. The morali-
sation of war 15 reladvely easy when the momlisers are victims of
external aggression, but the crusaders, the empire builders, the colo-
nialists and the Nazis were not lacking in moral high ground either.
The ability to present most wars as just and the lack of a moral arbiter
who could sift through conflicting rationalisations has made the just
war one of the hardest moral mazes. The question of the justice of a
war {or of a liberation strupgle aka. campaign of terror) has always
presented an interesting paradox: for the warring parties there is
nothing more certain than the morality of their cause, while for
observers there is nothing more uncertain than the nghtmess of the
combatants’ conflicting moral clams. As C.H. Waddington put it,
“the wars, tortures, forced migrations and other calculated brutalities
which make up so much of recent history, have for the most part
been carried out by men who earmnestly believed that their actions
were justified, and, indeed, demanded, by the application of certain
basic principles in which they believed”.*! War is the clearest exam-
ple of what Lyotard has called the “differend™

As distingnished from a litigation, a differend would be that case of
conflict, between (at least) owo pardes, that cannot be eqguitably
resolved for lack of a rule of judgment applicable to both arguments.
One side's legitimacy does not imply the other's lack of legidmacy,
Huowever, applying a single rule of judgment to both in order to set-
tle their differend as though it were merely a liigation would wrong
{at least) one of them (and both of them if neither side admies thar
rule). 42

All this seems to have changed in the late twentieth century, We
are told that the new world order is based on respeet for human
rights, that universal moral standards have been legislated and
accepted by the international community and that legal tribunals and
moral directorates have been set up to navigate through conflicting
moral claims, One may be slightly suspicious of the moral probity of

Gugnilan, 13 July te9n, 14 Michael Walzer, Just and Urust Wars: A Meral Amugest with
Historical Mustrations (London, Pesguin, 1980} 15 the best introduction to the topic,

4 CH. Waddington, The Eical Animal (London, Allen & Unwin, 1g6a) 147,

42 Jean-Frangois Lyomard, The Differend (G, Yan den Abbeels imns) (Manchester,
Manchester Universicy Press, 19089) x.
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the Security Council of the United Natons, which includes a state
which only a few years ago shiughtered its own demonstrating stu-
dents (China), or another which has ratified the smallest number of
human rights treaties and has voted against setting up the new per-
manent War Crimes Tribunal (USA). These concerns become even
more serious when one realises that the United States and Britain
went ahead with the bombing of [rag in 1998 and of Serbia in 1959
without the authorisation of the Security Council of the United
Mations, the only body entitled to order military action in defence of
international peace and security. The willingness of Western powers
to use force for apparently moral purposes has become a central (and
worrying) characteristic of the post-Cold War settlement. But
Waddington's law still stands, The Serbian brutalities were carmied
out in the name of national sovereignty, territonal integrity and the
defence of history and culture against terrorist and foreign aggression.
Nations owe their legitimacy to myths of origin, narratives of victory
and defeat, borders and imagined or real historical continuities but
not to humanity. On the Western side, Waddington's “basic princi-
ples” have been re-defined as reason, emancipation and cosmopoli-
tanism and have helped penerate an “ethical impulse” in publc
opinion** which has put some pressure on Western governments.
But who authorises the discourse of the univemsal? Will universal
human rights overcome moral disagreement or are they one side of
the conflict? Are they a “rule of judgment™ which can reconcile the
differends, in Lyotard’s terms, or, are they one more differend in the
conflict?

Three instances which stand out in the 1990s, can help us consider
this question. First, the continuing sanctions against Iraq and the
renewed bombing of that country since 1998. The economic
embargo, imposed by the UN after the end of the Gulf War in order
to force the regime to destroy its weapons of mass destruction, had
already taken its toll by that ime, The sanctions were slightly eased
in 1996, under the “oil for food"” programme, after the World Health
Organisation found that most Iraqis had suffered from near starvation
for years and 32 per cent of all children were seriously malnourished.
Operation Desert Fox, which involved the blanket bombing of mil-
itary and associated targets, was Liunched in December 1998, on the

" This was particularly evident in Dritain during the Kosovo conflice, where consistently
high majonties supported the war, The American reaction was more muted. A majoricy
opposed the war when respondents were asked to contemplate more than ffty American
casualties.
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eve of the vote to impeach President Clinton by the Amercan
Congress. The United Nations were not consulted before the presi-
dential decision to start the bombing, although the Security Council
was in session discussing the latest report of the United Nations
weapon inspectors when the decision was taken. The daily bombing
of Iraqi sites has continued relentlessly, after the end of that operation,
but has gone largely unreported.

The combined effects of ten years of sanctions, bombing and mis-
management of food and medical supplies by Saddam’s regime have
brought the country to the brink of collapse. Repeated reports
describe how Traqi urban society has been ruined and the social
fabric seriously degraded. According to a Western reporter, “the west
is conducting a monstrous social experiment with the people of Irag.
A once prosperous nation is driven into the pre-industrial dark ages.
It will take years to fathom the harm being done to the lives of 21.7
mullion people by a policy intended . . . to bring Iraq back into the
nternational community of nations by toppling Saddam Hussein”, 4+
Dennis Holloway, the UN humanitarian co-ordinator in Irag,
resigned his post in the summer of 1998, stating that the sanctions had
killed one million Iraqis, half of whom were children. When this sta-
tiste was put to Madeleine Albright, in 1906, she responded: I think
this is a very hard choice but the price — we think the price is worth
it".* Currently, according to UNESCO estimates, four to five thou-
sand children die every month because of poor water supplies, inad-
equate food and lack of medicines.

It i5 interesting to compare the willingness of the West to blockade
and bomb its erstwhile allies in lraq with the response to the Rwandan
genocide, During a few long months, in 1994, one million people
were slaughtered, in what remains with Cambodia the greatest geno-
cide of the twentieth or “human rights” century, after the Holocaust.
According to the minutes of informal Security Council meetings
which have recently emerged, the United Nations peacekeepers sent
detailed messages about the developing genocide, early in April 1904,
and warned that the sitvation would quickly worsen without the pres-
ence of United Nations officers. General Dallaire, the commander of
the UN peacekeeping force sent six messages to New York, the firse
as carly as January 11, warning of the impencing crisis and requesting
permission to act but received a routine answer from the secretatiat

" Irag is falling apare. We are ruined”, The Guandian, April 24, togg, 14

** Quoted tbid, For a recent and moving preseniation of the damage sangtions have
inflicted on the lragi people, see James Buchan, “Inside Img" G7 Grueta (1990), 160—93.
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ordering him not to ace.*® The first priority of the United States and
Britun, was to withdraw the peacckeepers because any casualtics
would have a “negative impact on public opinion”. According to the
historian Linda Melvern, Karl Inderfurth, the American UN repre-
sentative, stated that the peacckeeping force “was not appropriate
now and never will be” and that the United States had “no stomach
for leaving anything there".*” Having spent 8o per cent of the tme
deciding whether to withdraw the peacekeepers and only “20 per cent
trying to get a ceasefire”, the Council finally voted, on April 24, to
withdraw the peacekeepers, except for a token force of 270. Five days
later, the Council President proposed a resolution declaring that a
genocide was taking place and putting into effect the sanctions of the
Genocide Convention. The western powers objected; the British rep-
resentative did not want the word genocide used because it would
make the Council “a laughing stock” ¥ The lives of the few hundred
western peacekeepers were clearly more important than the hundreds
of thousands of Africans. General Quesnot, a French general who
knew the Rwandan situation well, estimated that “2,000 to 2,500
‘determined” soldiers would have sufficed to halt the slaughter” 4" Ay
the Nigerian ambassador rhetorically asked, “has Africa dropped from
the map of moral concern?”,

Finally, Kosavo. Since the collapse of Yugoslavia, in 1991, the
United States played a “curious poker game™ with the Serb President
Slobodan Milocevie, trying to isolate him, on the one hand, and
treating him as the “deal cutting guarantor of its peace plans” on the
other,” According to The Economist, at the end of 1908, American
thinking was “if you can't bomb, at least support democracy™, a pol-
1cy of the “ballot box and the cruise missile”, one could say. Mo help
or support was given, however, to the Serbian opposition which for
many months in 1996 and 1997 had mobilised huge crowds daily call-
ing for democratic reforms. The preference for democracy came too
late. A few weeks later, NATO warplanes started bombing targets in

% Alison des Forges, Leave None fa tell the Stery: Gepocide i Ruanda (Mew Yaork, Heman

Righes Watch. 1og0) 1727,
A7 Linda Melvern, “How the syste failed to save Bwanda", The Guardian, December 7,

s des Forges, op.cit, 6355, When the US was asked by various NGOs 1o jam
RTLM, a radio station which was inciting genocide, the St Drepartment, after receivi
legal advice, responded that “the wmaditonal Amedcan commiment to freedom of 5
was e important than discupting the voice of genocide”, 041,

" The full story is chillingly wold in Alison des Forges, “lgnoring Genocide”, ap.cit.,
FUs=15 and oog.

HEll Slobodan Milocevic GIEY, The Eeomomist, December g, 1098, 51,
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Kosovo, Serbia and Montenegro. Was there still time for negotiations
and sanctions? Was further talking pointless, as NATO claimed? We
will never know but Mary Robinson, the UN High Commissioner
for Human Rights, has scated that Western attitudes in 1998 “repre-
sented a fundamental failure of the international community”.
Diespite the efforts of her office to alert governments to the looming
crisis “none was listening™. %!

A strict hierarchisation of the value of life was again evident dur-
ing the conflict. The United Nations monitors were withdrawn, in
March 1999, before the bombing campaign started. More impor-
tantly, every precaution was taken during the war to eliminate the
likelihood of NATO casualties. The possibility of engaging pround
troops was repeatedly and categorically denied by NATO spokes-
men until late in the campaign. The bombers flew at extremely high
alttudes (some 15,000 feet) which put them beyond the reach of
anti-aircraft fire, The tactic was successful: NATO forces concluded
their campaign without a single casualty. But there were serious
side-effects too: first, total air domination without the willingness to
engage in 3 ground war did not stop Serb atrocities. Evidence
emerging after the war shows that the worst massacres occurred after
the start of the bombing campaign. According to NATO sources,
severdl hundred Albanians were killed by Serbs after March 1999
and the flight of Albamans was dramatically accelerated. It is rea-
sonable to conclude that the declared war aim of “averting a
humanitarian catastrophe” failed badly. Secondly, as a resule of the
high fhight altitudes of the bombers, the likelihood of civilian “col-
lateral damage" increased significantly. Civilians were killed in trains
and buses, in TV stations and hospitals, in the Chinese Embassy and
other residential areas. One of the most grotesque mistakes was the
killing of some 75 Albanian refugees whose ragtag convoy was hit
repeatedly, on April 14. Part of the explanation offered by a contrite
NATO was that tractors and trailers cannot be easily distinguished
from tanks and armoured personnel carriers at an altitude of 15,000
feet.

From Homer to this century, war introduces an element of uncer-
tainty, the possibility that the mighty mighrt lose or suffer casualties.
Indeed, according to Hegel, the fear of death gives war its metaphys-
ical value, by confronting the combatants with the negativity that
encircles life and helping them rise from their daily mundance experi-

1 Quoted in “Kosdvo: the Untold Story”, The Obsenver, 18 July 1999, 16,
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ences towards the universal.®® In this scnse, the Kosovo campaign
was not a war but a type of hunting: one side was totally protected
while the other had no chance of effectively defending itself or
counter-attacking. Many (retired) army and armchair generals argued
during the campaign that it could not be won swiftly without ground
troops. They were proved partly wrong. A war without casualties for
vour side, an electronic game type of war or Reagan's unbeatable
Ystar wars", may be the dream of every military establishment. But a
war in which a soldier’s life is more valuable than that of many civil-
ians cannot be moral or humanitadan. In valoing an allied life at
many hundred Serbian lives, the declaraton that all are equal in dig-
nity and enjoy an equal fght to life was comprehensively discredited.

Finally, as we learned after the end of the war, the total protection
of Western airerews meant that the success of bombing was
extremely limited, Despite NATO's cautious triumphalism during
the campaign, only thirteen Serbian tanks were hit in eleven weeks
of intensive bombing and the vast majority of Serbian surface to air
missiles survived. Civil targets were easier to identify and destroy. A
few weeks after the start of the war, General Michael Short of the US
Air Force told journalists that what was necessary [or success was 1o
hit civilian morale. His tactic was going to be “no power to yvour
refrigerator. INo gas to your stove, you can't get to work because the
bridge is down — the bridge on which you held your rock concerts
and all stood with targets on your heads, That needs to disappear” 5
According to first estumates, some fifty bridges were destroyed as well
as a number of TV and radio stations, hospitals, schools and nurseries,
cultural, economic and industrial sites, computer networks and elec-
tricity gencrating plants.® The targeting of the civilian infrastructure

2 "In order not to let [people] become rooted and set in this isolation, thereby breaking
up the whole and letting the community spirit evapomte, povernment has from time m ome
o shake them to their core by war, By this means the government upsets their established
order, and violates their eight o idnependence, while the individuals whao, absorbed in their
way of life, break foose from the whole god srive after the inviolable independence anid
security of the person, are made wo feel by government in the sk laid on them their locd
and master, death.” Hegel, The Phenamereolopy of Spine (ALY, Miller trane ) {Oudord, Oueford
University Press, 1077) 272~1. Jacques Demda,; Glar (Lincoln, University of Mebraska Press,
1986) commenti: "5o war would prevent people from rotting war preserves ‘the ethical
health of peaples’, a5 the wind sgitaung the seas punfies them, keeps them from decompos-
ing, from the cormaption, from the putrefaction with which 2 ‘continual calm’ and a ‘per-
petutl peace’ would infect health”, 101 and 131—40.

= The Chhienver, 16 May, 10949, 15,

* Professor [an Brownlie, the eminent human righs expert, in evidence o the
Intemational Court of [ustce said, on May 10, 1009 “Theree is no general humianitadan pur-
pose to the [bombings] . . the pattern of wrges indicates politcal purposes uncelated 1o
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and the repeated mistakes led Mary Robinson to state, after four
weeks of bombing, that the campaign had “lost its moral purpose” .33

None of this explains or justifies the atrocities committed bw Serbs
and the systematic ethnic cleansing of the Kosovo Albanians. The
actions of the Serbian police, paramilitaries and army will enter the
annals of twentieth century barbarism alongside those of Hidler,
Stalin, Saddam Hussein and Pol Pot. No moral arithmetic exists to
allow us to compare the number of massacred Albanians with that of
the maimed Serbs, or of the gassed Kurds with that of starving lraqis.
Nor would a few Texan or Scottish dead soldiers in Kosovo balance
out the hundreds of killed civilians. To paraphrase the Holocaust sur-
vivor Emmanuel Levinas, in every person killed the whole humanity
dies,

This could be the beginning of an answer to the universalism ver-
sus relativism debate. Serbs massacred in the name of threatened
community, while the allies bombed in the name of threatened
humanity. Both principles, when they become absolute essences and
define the meaning and value of culture without remainder or excep-
tion, can find everything that resists them expendable. We can see
why by briefly exploring their structure, as they move from the moral
to the legal domain, The universalist elaims that all cultural value and,
in particular, moral norms are not historically and territorially bound
but should pass a test of universal consistency, As a result, judgments
which derive their force and legidmacy from local conditions are
morally suspect. But as all life is situated, an “unencumbered” Judp—
ment based exclusively on the protocols of reason goes againse the
grain of human experience, unless of course universalism and its pro-
cedural demands have become the cultural tradition of some place.
The US would be a prime candidate; but even die-hard liberal
Americans cannot claim chis for their country, as they die in the hands
of their rightful gun-totting compatriots, a good example of the mur-
derous nature of a cultural relativism which has turned the possession
of guns into the most sacrosanct right and vivid expression of
American parochialism. The counter-intuitive nature of universalism
can lead its proponent, to extreme individualism: only myself as the
real moral agent or a5 the cthical alliance or as the representative of
the universal can understand what morality demands, Moral egotism
bumaritidan reasons”, The Guandian, May 11, 1999, 8 The Court declined the Sechian

Government’s application to declure the bombing illegal, althaugh it expressed concerns
aboue jts ¢fTects on civilians,

" UShift in bombing a wamning to Sechs', The Guandias, Mav 20, 1900, 4,
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easily leads into arrogance and universalism into imperialism: if there
is one moral truth but many errors, it is incumbent upon its agents to
impose it on others. What started as rebellion against the absurdities
of localism ends up legitimising oppression and domination.

Cultural relativism is potentially even more murderous, because it
has privileged access to community and neighbourhood, the places
where people are killed and tortured. Relativists start from the obvie
ous observation that values are context-bound and use it to Justify
atrocities against those who disagree with the oppressiveness of tradi-
tion. But the cultural embeddedness of self is an unhelpful sociolog-
ical truism; the conrext, as listory tradition and culture, is malleable,
always under construction rather than given and unchanging.
Kosovo is a good example of this process, It was only after Milacevic
withdrew its autonomy in 1994 and declared that it would remain for
ever in the Yugoslay state, as the cradle of the Serb nation, that Serb
oppression started and the KLA, the Albanian Liberation Movement,
became active, Between that point and 1999, a fratricidal natonalism
took hold of the two communities but it was not the result of ancient
enmities; it was created and fanned by the respective power-holders,
This process was even more evident in Rwanda, The genocide there
was not committed by monsters but by ordinary people who were
coaxed, threatened and deceived by burcaucrats, the military, polin-
cians, the media, intellectuals, academics and artists into believing
that killing was necessary to avoid their own extermination in the
hands of their victims. The tribal rivalry between Hutus and Tutsis
was re-defined, fanned and exaggerated to such a point that the
“action” became eventually inevitable 5%

Too often respect for cultural differences, a necessary corrective for
the arrogance of universalism, has turned into a shield protecting
appaling local practices. When the Malaysian Prime Minister
Mahathir Mohamad attacked the Universal Declaration because it
“was formulated by the superpowers which did not understand the
need of poor countries” adding thar the West “would rather see
people starve than allow for stable government. They would rather
have their government chasing demonstrators in the street . ., . there
are other things in buman rights other than mere individual free-
dom™ .57 he was cxpressing not his cultural tradidon but his dismay
that human rights may be used in opposition to his regame, one of the
most oppressive in the world. The same ambiguity is evident with

M See Alison des Porges, supra, n. 4th, Chapter 2.
T Quoted in Marks, op. cit, supra n, 28, 461,
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respect to minorities within minorities. Ethnic groups, like the
French in Quebece, religious sects, like the scientologists, and politi-
cal parties, like some Western comumunist parties, demand autonomy,
human rights and respect for their practices only to use them to sup-
press smaller minorities in their body, the English speakers, heretics,
traitors, those who do not conform. Again, the cause of the problem
is not the truism that values are created in historical and cultural con-
texts but, an exclusionary construction of culture as immanent to
belonging and the interpretation of majority values as the absolute
truth: these traits mimic, at the local level, state disdain and oppres-
sion of all minorities. According to the French philosopher Jean-Luc
Nancy, communitarian authoritarianism is catastrophic because “it
assigns tO COMUIUNILY & comymon being, whereas COMITIUHLY 15 2 k-
ter of something quite different, namely, of existence inasmuch as it
s in commeon, but without letting itself be absorbed into a commuon
substance” 3% The difference between a universalism premised on the
essence of man and a relativism premised on the essence of commu-
nity is small; in their common determination to sec man and
community as immanent, they form “the general horizon of our
time, encompassing both democracies and their fragile juridical
pamapets”.™

Both universal morality and cultural identity express different
aspects of human experience. Their comparison in the abstract is
futile, as the endless debates have shown, and usually proves, ina self-
fulfilling fashion, the position from which the comparer started.
The universalism and relativism debate has replaced the old ideolog-
ical confrontation between civil and political, and economic and
social rights, and is conducted with the same rigour. Yet the differ-
ences between the two are not pronounced. When a state adopts
“universal” human rights, it will interpret and apply them, if ac all,
according to local legal procedures and moral prineiples, making the
universal the handmaiden of the particular. The reverse 1 also true:
even those legal systems which jealously guard traditional rights and
cultural practices against the encroachment of the universal are
already contaminated by it. All rights and principles, even if parochial

S Jean-Luc Maney, The Ineperative Citisszenity (B, Connar ed.) iMinneapolis, University
of Minnesota Press, 1991) xsxviil, See chapter 8 below.

5 jbid., 1.
o Millary Lim and Eate Green, “What is this Thing abows Fenale Circumeision”, 747

Soeial and Legal Studies 365—87 (1098); Henry Steiner and Philip Alston, op.cit., sapra n. 23,
Chapter 4 gives an overview of the debate,
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in their content, share the universalising impetus of their form. In this
sense, rights carry the seed of dissolution of community and the only
defence is to resist the idea of right altogether, something impossible
in the global capitalist world. Developing states which 1mport
Hollywood films, Big Macs and the Internet, import also human
rights willy nilly. As Prime Minister Mohamad’s comments make
clear, his ends and those of American foreign policy are identical,
after all, even though the means may differ at times: “The people
cannot do business, cannot work because of the so-called expression
of the freedom of the individual™.%! The claims of universalicy and
tradition, rather than standing opposed in mortal combat, have
become uneasy allies, whose fragile liaison has been sanctioned by the
World Bank. /

One could conclude, that both positions can become aggressive
and dangerous. When their respective apologists become convinced
about their truth and the immorality of their demonised opponents,
they can easily move from moral dispute to killing. At that point, all
differences disappear, From the position of the victim, the bullet and
the “smart” bomb kill equally, even if the former travels a few yards
only from the gun of the ethnically proud soldier, while the latter
covers a huge distance from the plane of the humanitarian bomber.
Banman comments that:

while universal values offer a reasonable medicine against the oppres-
sive abtrusiveness of parachial backwaters, and communal autanomy
offers an emotionally gratifying tonic against the stand-offish callous-
ness of the universalists, each drug when takes regularly turns into poi-
son. Indeed, as long as the choice is merely between the two
medicines, the chance of health must be meagre and remote 52

One could only add that the name of the common poison is self-
satisfed essentialism: whether communal, state or universal it suffers
from the same heterophobia, the extreme fear and demonisation of
the other.

Are there any circumstances in which forceful intervention is jus-
tifiable? This author’s answer 15 a highly qualified pes, in extreme cases
and only to prevent genocide. The United Nations Security Council
can and has authorised the use of force w prevent or stop threats to
international peace and security, in other words, to prevent substan-
tial risk to the interests of the intervening powers. There is no greater

AU Chuoted in Marks, op.cit., supra n, 2.
62 Fygmunt Batman, Pesmeders Ethics (Cadord, Blackwell, 1903} 239,
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threat to peace than genocide and no greater threat to the national
interests of third states than the disintegration of a state with the
resulting conflicts, mass migration and loss of markets. If the inter-
natonal community were to legitimise such “humanitarian’ inter-
ventions on a permanent basis on something more than the
contingent and often interested agreement of a few great powers, i
new institutional framework is needed. The role of governments and
governmental organisations, like NATO, should be minimised,®
Even consistent liberals are weary of regional groupings, power blocs
and less than universal alliances intervening as representatives of the
universal. As Bauman argued, “with the universalism-promoting
agencies well short of truly universal sovereignty, the horizon of
‘actually existing’ (or, rather, realistically intended) universality tends
to stop at the state boundary . . . Consistently universalistic can be
only a power bent on identifving the human kind as a whole with the
population subjected to its present of prospective rule”.%* This typi-
cally French eighteenth century position perfectly encapsulates the
current American mood, as shown in the oppositon to the
International Criminal Court.

Representatives of the victims and of non-governmental organisa-
tions operating in the area of intervention should be actively involved
in decision-making. The aims and methods of the campaign should
be removed from the power games of presidents, prime ministers and
generals and focus on protecting individuals, The military should be
in close contact with local democratic organisations and observers
and should aim to enable them to protect civilians and help them
overthrow the murderous regime. No person or community can gain
their dignity or freedom through foreign intervention or a gift from
above. The intervening powers can only help local people re-assert
their rights against their government. Finally, a clear set of guidelines
should regulate the conduct of the war and minimise casualtes on all

™ Koli Annan, the UN Secretary-General, reminded the General Assembly of the OIgAn-
isation, after the spproval of the East Timor peace-keeping foree, of the inaction in Rwanda
in 199 and added: "The inability of the international community in the case of Kosovo o
reconcile . .. universal legitimacy and effectiveness in defense of human dghts can be viewed
A5 4 trapedy” nan pays tribute to swift action”, The Guardiar, September 21, 1909, 14
Anrians statemient is 3 warning to the West: the unlvemsal has to be authorised by the global
{the UN} or it will lose its persuasive force, Bue this & 1 demmrcation and status dispute
between UN and NATO, not one about the meaning of universals, 14 nommative univer-
sal cxises, it mikes no difference whethier it i put forward by the whole world ar a single
soul; Conversely, i it does not, putting a strong majority behind it will make ne diference
to it starus.

* Bauman, op.cit., supra n, 62, 41,
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sides. Such a war aims to rescue the victims and prevent putting more
people at risk and not to engage another government. None of these
conditions exists today and it would be pious to expect that they will
develop soon.

But the most important point is this: “humanitarian™ war is a con-
tradiction in terms. War and its consequences, bombing and maim-
ing people can never be part of human rights and morality, Even if
we were to accept that a large part of the motive for the Kosovo cam-
paign was humanitarian, the war was not and could not be “moral”.
Bombing does not protect people and does not prevent atrocities. A
destructive war, by definition a devastating negation of human rights,
can be seen as humanitarian only because human rghts have been
hijacked by governments, politicians and diplomat and entrusted in
the hands of those against whom they were invented. In a world in
which humanity’s dues are decided by the powerful, the inhumanity
of dictators can only be confronted with the inhumanity of semi-
“smart bombs™ and civilian “collateral damage”. But in these cir-
cumstances, the righteous commit the crime they set out to prevent.

V., THE “TRIUMPH" OF HUMANITY

It is arguable, therefore, that the grandiose claims abour the impor-
tance of international human rights are a liede exaggerated. These
rights, by being presented as a deseription or statement about the state
of law, present the legislator (humanity or its self~appointed repre-
sentatives in New York, Geneva or Strasbourg) as co-extensive with
the right-holders (all concrete people in the world). Writing in 1957,
Hannah Arendt expressed with typical acuity this dilemma:

Man of the twentieth century has become just as cmancipated from
nature as cighteenth century man was from history. History and nature
have become equally alien to us, namely, in the sense that the essence
of man can no longer be comprehended in terms of either category.
On the other hand, humanity, which for the eighteenth century, in
Kantian terminology, was no more than a regulative idea, has today
become an inescapable fact. This new situation, in which "humanity”
has in effect assumed the role formerly ascribed to nature or history,
would mean in this contest that the right to have rights, or the right
of every individual to belong to humanity, should be puarantced by
humanity itself. It is by no means certain whether this is possible.

% Arendl, opocit. |, supmon, 6, 208
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This dilemma is best exemplified by the treatment of refugees and
other populations fleeing natural or man-made disasters. This is the
greatest human catastrophe of the twenteth century outside war and,
m cthnic cleansing, it reaches the nadir of the many evils of naton-
alism. Refugees have replaced foreigners as the mam category of
otherness in our postmodern and globalised world. The foreigner was
the political precondition of the nation-state and the other the onto-
logical precondinion of individual identity. When the roving for-
ecigner arrives at the borders of the state, the assumptions of national
and personal integrity come under severe pressure. For national law,
the refugee is a threat to the prnnciple of terntonal jurisdiction. But
she also represents the violence at the inception of the modern state,
the exclusion of other peoples, natiens and minorities necessary for
the creation of territorial and legislative sovereignty. For the citizen
of our globalised world, the refugee represents a threat to jobs and
amnenities, but also a deeper threat to the construction of national
identty. As we saw, the modern subject reaches her humanity by
acquiring political rights which guarantee her admission to the uni-
versal human nature, by excluding from thar status those who do not
have such nghts. It is the law of the naton state which defines the
aliens as alien and the refugee as refugee. The alien 1s not a cinzen. She
does not have rights because she is not part of the state and she is a
lesser human being because she is not a citizen. In the terms of the
French Declaration, the alien is the gap berween man and citizen,
between human nature and political community lies the moving
refugee. To have citizens we must have aliens, to have a home or a
home country others must not share it, or they must be in movement
or in transit, in perpetual flotation or in orbit, like those medieval
mad people who were travelling the rivers of Europe in the ships of
the fools.®® Unable to speak our language, having left her community
and with no community, the refugee is the absolute other. She rep-
resents in an extreme way the trauma that marks the genesis of state
and self and puts to the test the claims of umivemalisation of human
rights.

The absolute otherness of the refugee is evident in a number of
ways. Hannah Arendt reviewing the great movement of refugees
and stateless persons after the First World War, people who today
would have been called “economic migrants”, concludes that “they

5 Wefugees ure commonly put “in orbit” under the “first safe country™ mle which allows

a state 1o send back a refugee to a state she comes from in which she does not have a fear of
pemccution.
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were persecuted not because of what they had done or thought, but
because of what they unchangeably were — bom into the wrong
kind of race or the wrong kind of class or drafted by the wrong kind
of government”.*” People become refugees not for their criminal or
revolutionary acts, but for who they are. Most of them have done
nothing wrong, except to flee, to move across frontiers, to cross
boundaries. Their rghtlessness, the absence of legal personality, is
not a consequence of severc punishment or the sign of extreme
criminality but the accompaniment of utter innocence and of move-
ment, of a sacrificial circulation. The refugee is defined not by what
she has done or does — the defining characteristic of modern human
nature — but for who she is, for her being rather than for her action
and becoming. In this, she joins the other great dangerous beings of
modernity, the mad, the homosexual, the Jew. But as her threat is
on the move she also represents the great postmodern danger, the
virus.

Refugee status is not the result of the lack or loss of this or that right
but of the total loss of community and of the legal protections asso-
ciated with it. Rightlessness accompanies the lack of community and
the globalisation of national law and right. Refugees have been
removed from their own community and are kept outside the bounds
of all potential receiving ones. It 15 not so much that they are not
equal before the Jaw, but that there is no law for them. It is not that
they are not persecuted, but that none wants to persecute them. “The
world of barbarity thus comes to a head in a single world composed
of states, in which only those people organised into national resi-
dences are entitled to have rights. The ‘loss of residence’, a loss of
social framework’ worsened by the ‘impossibility to find one’ are
characteristics of this new barbanty issucd from the vary core of the
nation-state system” in a globalised world.® The rightlesiness that
accompanies removal from the community shows the deep truth of
the cricique of human rights by Edmund Burke and the communi-
tarians who insist that only national law can create and effectively
protect rights. In a globalised wotld, in which nothing is exempt
from state sovereignty, and human rights have become posited and
umiversal, the refugee 1s the representative of the non-representable,
she has no state or law, no nation or party to put forward her claims.
“Only in a completely organised humanity”, comments Arendt,

57 Arendt, supra n. 6, 209,
) Kristeva, Strangers fo Ourselves (Leon Roudies mans.) (Columbia University Press, 1ugt]
158
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“could the loss of home and political status become identical with
expulsion of humnanity aleogether”,*® The refugee is the total other of
civilisation, the zero degree of humanity. She represents the state of
nature in all 1ts stark nakedness and the world finds nothing sacred in
the abstract nakedness of being human. But as Lyotard argued, “to
banish a stranger is to banish the community, and you banish your-
self from the community thereby".?"

Kok

All this does not mean that human dghts treaties and declarations are
devoid of value, At this point in the development of international
law, their value is mainly symbolic. Human rights are violated inside
the state, the nation, the community, the group. Similarly, the strug-
gle to uphold them belongs to the dissidents, the victims, those
whose identity is denied or demgrated, the oppositions groups, all
those who are the targets of repression and domination, Only people
on the ground and local action can improve human rights; outsiders,
including human rights organisations, can help by supporting them.
From this perspective, international conventions are of use to human
rights activists, by offering a standard for criticising their govern-
ments. When a state has adopted a particular set of rights, it will be
harder, although by no means impossible, for its government, to deny
committing obvious abuses. Similarly, external monitoring and
reporting may raise awareness about a state’s violations and the sham-
ing that accompanies exposure may lead to improvements. But the
successes of monitoring are limited and the adverse effects of public-
iy are intangible and take long in coming.

When Greece was forced to leave the Council of Europe in 1969,
after the Buropean Commussion of Human Rights found that every
article of the Convention was violated by the colonels, the response
of the dictators was characteristic. They stated with great fanfare that
the European Council and Commission were a conspiracy of homao-
sexuals and communists against hellenic values and dramatically
increased repression. Similarly, while Pinochet's Chile and the South
Africa of apartheid were repeatedly condemned by UN human nghts
bodies and the General Assembly, the regimes attacked ‘meddling
foreigners’ and survived for decades. Migel Rodley, the United
Mations special rapporteur on torture since 1993, saw the uses of his
task as follows:

M Arendt, opoit, supra n. 6, 207,
™ Jean-Francois Lyoard, “The Other's righes”, in On Fronan Rights (Stephien Shute and
Susan Hurey eds), Mew York: Basic Books, 1on3, 126,
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The information gets to families that someone ouside s mvestigating
or appealing to the povernment. Occasionally the prisoner learns of this
oo, And 1 feel that somehow the drip, drip of external demands that a
government do something or stop things like torture will have an effect
oo IEs noe the UM that can change things directly. It's groups in the
country iself. International monitonng gives these forces, both non-
governmental and within government, some support.”

If the victims of repression become recognised in the eyes of the
international community as actors, the value of international human
rights will increase for those who matter. 5!

The tradition of human rights, from the classical invention of
nature against convention to contemporary struggles for political lib-
eration and human dignity against state law, has always expressed the
perspective of the future or the "not yet”. Human rights have become
the cry of the oppressed, the exploited, the dispossessed, a kind of
mmaginary or exceptional law for those who have nothing else to fall
brack on. In this sense, human nights are not the product of legslation
but precisely its opposite. They set limit to * force, declared laws and
Younded' rights (regardless of who has, or demands, or usurps the pre-
rogative to found them authoritatively)". ™ Human nghts, as the prin-
ciple of hope, work in the gap berween ideal nature and law, or real
people and universal abstractions. The pronmse of a future in which,
in Marx's memorable phrase, people are not “degraded, enslaved,
abandoned, or despised” does not belong to governments and
lawyers. It certainly does not belong to international organisations and
diplomats, It does not even belong to the abstract human being of the
declarations and conventions ar of the traditional humanist philoso-
phy, including the Kantian subject which, for Dernda, iz “still too fra-
ternal, subliminally virile, familial, ethnic, national ete”.”™ The energy
necessary for the protection, horizontal proliferation and vertical
expansion of human nghts comes from below, from those whose lives
have been blighted by eppression or exploitation and who have not
been offered or have not accepted the blandishments that accompany
political apathy. In the meantime, we can leave the United Nations
and their diplomats to their standard setting and their lunches and
return to the state or the community, the only territory where human
rights are violated or protected.

' The world i watching: A survey of human mights Lw™, The Beonist, December s,
10GE, 6,

73 Jacquas Derrida quoted i La Liberation, Movembeor 24, 19494, 8.

7 Clueted in Bauman, Possnodernity and ite Disongents (Cambridge, Pality, too7) 13,




